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APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY 
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I.AT140 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  seeks  to  enforce  her  divorce  decree  option, 
given  to  repurchase  Jointly  owned  real  estate  within  90  days 
from  the  date  of  the  decree.   The  appeal  filed  in  the  Supreme 
Court  was  transferred  here  for  disposition. 

The  divorce  decree,  approved  by  both  parties  and 
entered  March  29,  1957,  directed  monthly  payments  to  plaintiff 
for  alimony  and  child  support,  directed  a  division  of  Jointly 
owned  real  estate9  and  gave  plaintiff  an  option  to  purchase  from 
defendant  vacant  real  estate  for  the  sum  of  $10,000  at  any  time 
within  90  days  from  the  entry  of  the  decree. 

On  May  2,  1958,  with  leave  of  court,  plaintiff  filed 
her  amended  petition  to  enforce  the  option,  representing  that  she 
had  notified  defendant  of  her  intention  to  exercise  the  option 
within  90  days  from  the  date  of  the  decree,  and  that  she  was  then 
and  now  ready,  able  and  willing  to  exercise  the  option  and  to 
pay  the  defendant  the  sum  of  $10,000  under  the  terms  and  conditions 
of  the  option,  and  that  defendant  failed  and  refused  to  convey 
the  property  as  provided  in  the  decree.   Defendant  answered, 
denying  that  plaintiff  had  made  a  bona  fide  offer  to  purchase 
within  the  90  days  prescribed  in  the  decree. 
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assign  and  quitclaim  his  entire  beneficial  interest  in  the  trust 
upon  payment  to  him,  by  plaintiff,  of  the  sum  of  $12,500  within 
30  days  from  the  date  of  the  Issuance  of  the  title  policy,  and  in 
the  event  of  her  failure  so  to  do,  the  title  to  the  property  shall 
vest  in  Reilly  absolutely. 

Where  a  party  has  an  option  to  purchase,  the  acceptance 
or  exercise,  to  be  valid,  so  as  to  conclude  an  agreement  or 
contract  between  the  parties,  must,  in  every  respect,  meet  and 
correspond  with  the  offer,  neither  falling  short  of,  nor  going 
beyond,  the  terms  proposed,  but  exactly  meeting  them  at  all 
points  and  closing  with  them  just  as  they  stand.  Morris  v. 
Goldthorp,  390  111.  186,  195. 

The  decree  in  the  instant  case  made  the  payment  of 
$10,000  an  essential  condition  to  the  exercise  and  acceptance  of 
the  option.   The  delivery  of  the  deed  and  the  payment  of  the 
purchase  price  were  to  be  concurrent.  Although  the  decree  made 
no  mention  of  title  conditions,  and  merely  directed  a  conveyance 
of  the  right,  title  and  interest  of  defendant,  plaintiff  was 
entitled,  if  the  option  was  properly  exercised,  to  a  conveyance 
which  would  vest  in  her  an  unencumbered  fee  simple  title,  and  if 
there  were  any  such  questions  of  title,  a  timely  request  to  the 
court  could  have  secured  proper  protection  for  plaintiff. 

We  do  not  agree  with  the  contention  of  plaintiff  that 
tender  was  unnecessary  until  she  had  evidence  of  good  title.  A 
proper  tender  was  a  condition  precedent  to  the  option  ripening 
into  a  contract.   The  giving  of  notice  by  plaintiff  to  defendant, 
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Plaintiff    brought    suit    in    the     Circuit     Court 
of    St.      Clair    County     against    defendant    for    recovery 
of    sums    allegedly    due    him    on    a    written    employment 
contract.        The    defendant    counter  claimed    for    the 
balance    due     on    a    promissory    note    of    plaintiff.      The 
jury's    verdict    for    plaintiff    was     reduced    on    post- 
trial    motion    and    judgment    entered    thereon    and    also 
on    the    verdict    rendered    for    defendant    on    its     counter 
claim.        Defendant    appeals    from    both    judgments, 
contending    the    judgment    on    the    note     should    have 
included    interest.        Plaintiff    also    cross-appeals 
from    the    action    of    the    trial    judge    in    reducing    the 
verdict    for    plaintiff    before    entering    judgment 
thereon.        The    principal    issue    is    the     sufficiency    of 
the     evidence    to    support    the    two    judgments. 


DVi!"f 


In    1941    plaintiff    commenced    his    employ- 
ment   with    defendant    as    an    accountant.        The 
principal    stockholders    and    co-managers    of    the 
business    were    Edmund    Goedde,     president,    and    his 
cousin,     Bernice    Goedde.        Under    the    terms    of 
plaintiff's    written    contract    with    defendant    and    the 
co-managers,     plaintiff    was    to    receive    a    salary 
of    $250.00    per    month    and    a    percentage    of    the 
earnings.        The    provision    of    the    contract    covering 
termination    of    employment    reads    as    follows: 

"In  the  event  either  wishes  to  terminate  this  agree- 
ment,   six  months'  written  notice  must  be  given  by 
either  the  Employers  or  Employee.     If  the 
Employers  decide  to  terminate  this  agreement,   an 
amount  equal  to  an  additional  six  months'   semi- 
monthly payments  as  hereinafter  set  forth  must  be 
made  to  the  Employee  at  the  expiration  of  the  six 
months'  notice.      Further,    should  this  agreement 
be  terminated  at  any  time  after  the  beginning  of  a 
new  calendar  year,   the  payment  based  on  profit 
hereinafter  stipulated  must  be  made  to  the  Employee 
for  the  entire  year  in  which  this  agreement  is 
terminated  at  the  expiration  of  said  calendar  year.  " 

After    more    than    ten    years     of    apparently 
mutually    satisfactory    and    profitable     relations, 
plaintiff    and    the    Goeddes     reached    a    parting    of    the 
ways.        Plaintiff's    version    was    that    Edmund    Goedde,     in 
February,      195?,,      suddenly    told    him    he    was    going    to 
terminate    the     contract    because    plaintiff    was    becom- 
ing   too    Lig    in    the     eyes    of    the     employees    and    he 
objected    to    the     employees    always     going    to    plaintiff 
for     instructions;    that    during    the    week    following    there 
were    various     conversations    among    the    parties    and    an 
attempt    through    the     company's    attorney    to    end    the 
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dispute    by    agreement;    that    any    hope    of    such 
agreement    ended    when    Edmund    Goedde    stopped 
payment    on    a    $6,600.00    check    payable    to    plain- 
tiff   as    his    share    of    1951     earnings    and    plaintiff 
thereupon    removed    from    the    company    safe    a 
stock    certificate    in    his    name    for    55     shares    of 
capital    stock    of    the     company    pledged    as     security 
for    plaintiff's    note    of    $2,666.66    in    payment    there- 
for.       On    the    advice    of    an    attorney,     the     stop    order 
was    rescinded    and    plaintiff    received    his     1951 
bonus.       However,     he    would    not    return    the    stock 
certificate    until    a    settlement    was    reached.        This 
position    led    to    plaintiff    being    told    to    get    out    and 
get    a    lawyer.        On    cross-examination    as    adverse 
witnesses,     and    on    their    own    behalf,      Edmund    and 
Bernice    Goedde    testified    to    a    version    different 
in    details    but    with    the     same    ending;     that    there    was 
a    clash    of    personalities    between    plaintiff    and    all 
the     employees     but    that    they    were    trying    to    work 
out    a    settlement    of    their    differences    with    plaintiff 
until    he     removed    the     stock    certificate;    that    they 
considered    this    dishonest    and    told    him    to    leave 
and    bring    in    the    certificate;     that    three    days    prior 
thereto,     however,     the    employees    had    all    been    told 
that    plaintiff    was     going    to    leave    the    company    and 
that    they    were    to    take    no    further    orders    from    him; 
that    no    written    notice    of    termination    was     ever 
served    on    plaintiff    though    the     company's    attorney 


. 
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had    been    instructed    to    prepare    one. 

Defendant's    position    on    this    appeal    is    that 
plaintiff    is    owed    nothing    because    he    walked    off 
the    job    without    a    written    termination    notice    and 
abandoned    his    contract;    that,     therefore,     he    is    not 
entitled    to    the    termination    benefits    provided. 
Further,     defendant    contends    that    if    the     contract 
terms    do    apply,     that    plaintiff    was    required    to    work 
during    the    period    of    the    six    months'    notice    to    be 
entitled    to    the    benefits.       Plaintiff    urges,     on    the 
other    hand,     that    his     contract    was,     in    fact,     termi- 
nated   by    defendant    under    conditions    making    it 
impossible    to    remain    for     six    months;    that    he    was, 
therefore,     entitled    to    his     1952     share    of    earnings 
(stipulated    to    be    $4,186.28),      six    months'    pay 
of    $1,500.00    for    the    notice    period    he    was    not 
permitted    to    work,     and    an    additional    six    months' 
pay    provided    by    the     contract    as    a    termination 
benefit.        The    jury    agreed    with    plaintiff's    contention 
and    brought    in    a    verdict    for    $7,186.28.        The    trial 
court,     however,     reduced    this    amount    by    $1,500.00 
on    the    ground    that    plaintiff    was    entitled    only    to 
the     six    months'    termination    bonus    plus    his     share 
of     1952    earnings. 

We    find    ample     support    in    the    evidence    for 
the    conclusion    of    the    jury    and    the    trial    judge    that 
plaintiff    did    not    abandon    his     employment.        Abandon- 
ment    sufficient    to    cause    a    forfeiture    of    the    termina- 
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tion    benefits    would    have    to    be    wholly    unilateral 
action.        The    evidence    here    discloses    active 
participation    by    defendant    in    plaintiff's    departure. 
Regardless    of    who    created    the    unpleasant    relation- 
ship,    defendant    admits    that    it    took     steps    to 
terminate    it.        Plaintiff    was    barred    from    the 
premises    except    to    return    the    stock    certificate. 
Had    he    acceded    to    this    demand    on    the    naive 
assumption    that    his    job    was     secure,     he    would    have 
run    into    an    unfriendly     and    intolerable    climate    and 
defendant's    announced    intention    to    terminate    the 
employment.     Having    taken    the    action    it    did  in   1952, 
defendant's    argument    of    abandonment    by    plaintiff    is 
untenable.        Nor    can    the    absence    of    a    written 
termination    notice    be    of    aid    to    defendant.        This    is 
a    condition    of    termination    which    could    be     enforced 
or    waived    by    the    party    acted    against.        Having 
determined    that    plaintiff    did    not    abandon    his 
contract,     it    folio  w  s    that    the    provision    for    written 
termination    notice    was    for    his    protection.        By    his 
action    he    has    waived     such    provision. 

Having    thus     concluded    that    plaintiff    did    not 
forfeit    his     rights     by    abandonment,     we    also    concur 
in    the    interpretation    given    the    termination    clause 
by    the    trial    judge.        The     six    months'     termination 
benefit    to    be    paid    "the    employee    at    the     expiration 
of    the    six    months'    notice"    plus    his     share    of    1952 
earnings    is     clearly     due    him.        The     right    to    six 
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months'     compensation    added    by    the    jury,     elimina- 
ted   by    the    court,     and    contended      for    on    cross 
appeal    by    the    plaintiff    is    less    clear.        Plaintiff 
says    that    but    for    Edmund    Goedde's    attitude    he 
would    have    been    entitled    to    employment    during 
this    period    of    notice.       However,     there    is    no 
showing    by    plaintiff    of    a    willingness    to    continue 
the    employment,     no    formal    tender    of    his    services, 
nor    any    evidence    of    an    effort    to    mitigate    his 
damage.        The    evidence    of    the    poor    feeling    prevail- 
ing   and    the    impasse    in    their    settlement    negotia- 
tions   point    to    the    conclusion    of    a    mutual    waiver 
of    plaintiff's     continued    service    during    the    notice 
period.        This    was    also    apparently    plaintiff's 
theory    in    his    complaint.       The    trial    judge    was 
correct,     therefore,     in    reducing    the    judgment. 
Both    parties     raise    an    issue    as    to    their 
right    to    interest    on    their    respective    judgments. 
Defendant's    claim    t to    interest    on    plaintiff's    note 
is    foreclosed    by    evidence    that    interest    was    not 
to    be    charged    on    the    notes    of    the    parties    given    in 
exchange    for    shares    of    stock.        The    jury    heard    the 
evidence    offered    on    this    matter    and    their    conclusi 
is    clearly    not    against    the    manifest    weight    of     such 
evidence.        Nor    do    we    feel    plaintiff    is     entitled    to 
interest    under     Chapter    74,     Paragraph    2    (111.     Rev. 
Stat.      19  57)    on    the    money    determined    to    be    due    him. 
The    issue    oi    plaintiff's    right    to    said    sum 


on 
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was    contested    in    good    faith    and    any    delay    can 
scarcely    be    said    to    fall    within    the    usual    mean- 
ing   of     'unreasonable    and    vexatious."       Woodruff 
I£j_  9itJL_°L£iLi£^g£'     3^4    111.     542,     69    N.E.     2d    287. 
Especially    is    this    true    when    defendant    had    a    clear 
and    substantial    offset    to    any    claim    by    plaintiff. 

V/e    have    considered    defendant's    contention 
with    respect    to    an    instruction    given    on    plaintiffs 
behalf    and    find    it    without    merit.       For    the    reasons 
stated,     the    judgments    appealed    from    are    affirmed 
in    all    respects. 

Affirmed. 
Hoffman,     J.,     took    no    part. 
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IK  THE 
AP^LIATE  COURT  OF    ir.LKIOIS 
SF,GOm  TU3TRICT  -  FIRST  T>IV   SIOK 
February  Tenia,  1959 


U  L  V.  «  U  H 


ROBERT  K.    PERRIU, 

Plaintiff -Appellee, 
vs, 
RUTH  L#    PERRIN, 

Defendant-Appellant • 


Appeal  from  the 
Circuit  Court  of 


Boone  County, 


141 


0- 


Wft , 

Upon  the  complaint  of  Ruth  L.   Perrin,  appellant 
herein,   the  circuit  court  of  Boone  County,  on  April  1, 
1955 9   granted  her  a  decree  of  divorce  dissolving  her 
marriage  with  aopellee,  Robert  K.    °errin.     That  decree 
recited,  among  other  things,  that  the    oarties  thereto  had 
made  a  complete   property  settlement  by  the  Provisions  of 
which  Mrs,  Perrln  obligated  herself  to  execute,   immediately 
after  the   entry  of  the   contemplated  divorce  decree,  a 
promissory  note  for  £;5000,00  payable  to  the   order  of  Robert 
K,    :jerrln,  three  years  after  date  with  Interest  at  the  rate 
of  S%  per  annum,   interest  payable  semi-annually. 

The   oro'Jert;/  settleiuent  agreement,   referred  to 
in  the  divorce  decree,  was  executed  by  the  Parties  on 
March  3  •»   W55*      The  note   for  £5000.00  was  signed  by  Mrs. 


' 


11 


- 


. 


■ 


nm 


G$ 


, 


Perrin  and  delivered  to   the    jayee  Robert  K.   Perrin. 
Thereafter  and  on  September  1,  1955,  Hrs.   Perrin  ;>aid   to 
her  former  husband  the   interest  thereon  amounting  to 
1?5.00  and  on  April  1,   195&  S*M  to   him  a  like  amount  of 
interest. 

The  note  contained  the  usual  warrant  of  attorney 
and  on  September  11,  1957  Robert  K.    Perrin  obtained  a 
Judgment   thereon. by  confession  in   fee  circuit  court  of  Roone 
County,      On  May  2o»   19£    this    judgnent  was,   upon  motion 
of  the   defendant,   vacated  and  defendant  granted  leave  to 
plead.     A  trial  was  had  and  on  July  11,  195^  an  order  was 
entered  reinstating  the  judgment  as  of  the   date  of  its 
rendition,   September  11,  1957.     On  October  2lf,   195$  defendant 
filed  her  raotion  to  vacate   ta   order  of  July  11,   19£0,  which 
motion  was,   on  October  31,   1  £3 ,  denied.     On  December  lb, 
%$$$  aopellant  filed  in  the  circuit  court  a  notice  of    appeal.* 
This  was  five  saonfes  and   seven,  days  after  the   circuit  court 
had  entered  its  final  order  on  July  11,  lf&   which  reinstated 
fee  Judgment  which  had  been  rendered  by  confession,  on 
September  11,    1957.     The    filing  of  a  motion  b     appellant  in 
the   circuit  court  on  October  2:h,  195-    to  vacate   fee  order 
entered  on  July  11,  195     was  ineffective  for   any  purpose  as 
it  was   filed  three  months  and  thirteen   days  after  the    judgment 
of  the    circuit  court  lad  become  final. 

Ko  further  steps  were  taken   in  the  ease  after 
>ceraber  It,   *f§8  w:  en  appellant  filed  his  notice  of  a  ^  seal 
in  the   circuit  court,until  March  lit,  1959*     On  that  day  appellant 
filed  in  this  court  the  record  on  a  peal,   an  abstract  of   record 
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and  a  ten    page    minted  document  which  hears,    on  the 
outside  cover,    these  words:      "Petition  i'or  leave  to  a  •  >©al 
or   in  the  alternative,    Statement,    Brief  and  Argument  of 
Appellant", 

After  stating  that  tihe  order  of   July  11,  1958 
was  entered  by  the   trial  court  when  counsel  was  not   present, 
cotmsel   for  appellant  states   that  if  this  court  concludes 
that  appellant's  notice  of  appeal  filed  in  the   circuit  court 
was  ineffective  to  afford  appellant  a  review  of   the    record 
of  the   trial  court  that  tbea  appellant  asks  "leave  to  appeal 
pursuant  to  the  provisions  of  section  76,  Chapter  110,    111, 
Rev,    Stat,   1957,     The  record    (llj.O-153)   adequate ly  describes 
defendant's  position  without  further  argument"* 

With  the  record  in  this   condition  counsel  for 
appellee,  on  April  11,   1959  entered  the  appearance  of 
appellee  herein  and  filed  in  this   court  an  additional 
abstract  of  record  and   also  a  fourteen  page  printed 
document   bearing  this  legend:      "Motion  to  dismiss  the    petition 
for  leave  the   appeal   and  answer  to  statement,   brief  and 
argument  of  a -.''sHant".      Thereafter  appellant  filed  a  reply 
brief  and  am  Aoril  2k.t   1>59   the  cause  was  reached  .on  the 
call  of  the  docket,      Oral  argiaaanta  were  saade  by  counsel 
for  the   respective    parties,   and  the  cause  was  submitted  upon 
the  briefs  filed  and  oral  arguments  of  counsel  and   taken 
under  advisement. 

The  Civil  Practice  Act  provides  that  application 
for  leave  to  appeal  shall  be  by  petition  and  affidavit  showing 
that  there  is  merit  in  appellant's  claim  ibr  appeal  and  that 
failure   to  file   notice  of  appeal   within  60  days  from  the  entry 
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of  the   judgment  complained  of  MM  not  due  to  appellant's 
culpable   negligence.      (111.   Bev.    St.   Chap.   110,    sec.    76). 

*Him    Instant  -petition  was  not  verified  nor  was  there 
any  shoving,    bf  affidavit,'  that  there  is  merit  in  appellant's 
claim  for  an  appeal  or    that   the  failure  to  file  notice  of 
appeal  within  the  sixty  day  period  provided  by  law  was  not  due 
to  appellant's   culpable  negligence.      Appellant  has  woefully 
failed  to  comply  wife  the  applicable    >zo visions  of   section 
7b  the   "ractlee  Act  and  an  order  denying  appellant's  petition 
for  leave  to  appeal  and  dismissing  the   appeal  would  not  be 
inappropriate.     Appellee,   however,    in  bis    brief  and  argument 
requests  the   affirmance  of   this    judgment.     By  so   do  in  Mill 

be  deemed   to  have  abandoned  1  is  motion  to  dismiss  appellant's 
petition  for  leave   to  appeal,      (Springfield  Iron  Co.,  v. 
Kclntyre,    72  111.  £pp*  kkk)    Furthermore  a  motion  to   dismiss 
an  aopeal  comes   too  late  after  an  appearance  by  a>pelle©  and 
a   joinder  in  error.      {Price  v.    ''ittsburg.   Ft.    Wayne  and  Chicago 
R.R.   Co.,  k0   111.   hk$  Matson  v.   Connelly,    2k  KU*    %k&      In 
actual  practice   the  filing  of  appellee's  brief  is    equivalent 
to  a   joinder  in  error  and  by   joining  in  error  appellee  waived 
the  right  to  move  to  dismiss  the  appeal,      (Finlen  v,  Foster, 
211  111.  App.  609,   621  j  Tiamond  v.    H$gkf  WIggly  Central  Co., 
236  111.  App.   68;  xarrell  v.  West  ''ark  Canal  as  loners,   132  111. 
2£0, 2<2).     By  joining  in  the  submission  of  this   case  on  Its 
Merits  appellee   is  in  no  position  to  insist  upon  his   suggestion 
that  the  appeal  be  dismissed  or  urge  that  appellant's  motion 
for   leave  to  appeal  be  denied. 
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In  her  amended  affidavit  filed  in  support  of  her 
isotion  to  open  up  the    judgment  which  the  trial  court  had 
ordered  to  stand  as   defendants  answer  to  the   complaint, 
appellant.  In  the  laost  general    terns,    stated  that   the  note 
which  foriss   the    basis   of  this    Proceeding  was  obtained  by 
undue    Influence   and  duress  on  the    ;:>art  of  the   appellee; 
that  she  did  not    fully  comprehend  what   she  was  doing  and 
that  the   payee  therein  gave  no  consideration  therefor. 
After   ttm    ,  nt  was  opened  up  and  defendant  granted  leave 

to   reload  the  Plaintiff  was  ro  .  to     -rove  his   case  as  If 

no    .Judgment  had  been  entered.      (Cur tin  v.  Kinney,  30I4   111. 
App.   25*7}      By  introducing   the  note  sued  on  which  was  admitted, 
in  evidence  appellee  rastd©  a  ii'lraa  facte    ease.  The   settlement 
agreement  heretofore  referred   to  was  also   identified  and 
appellant  testified  that  the  note  offered  In  evidence  was 
the  one  referred  to   in  the   property  settlement  agreement 
«al   was  executed  by  her  in  the   of  'ice  of  hex*  attorney  in 

elvidere  during  tf®    divorce   "preliminaries".      3he    further 
testified   that   she  and  btftf   husband  were    bttfa  represented  by 
counsel  and   that  she  paid  to  appellee  1125,00   interest  on 
teiaber  1,   1955  an£  a  like  axaount  again  on  April  1,  1956. 
We  have  read  the   abstract  prepared  by  counsel   for 
appellant  and  the   additional  abstract  prepared  by  counsel  for 
appellee  and  considered  trie   briefs  and  arguments  of  counsel. 
The  note  which  forma  the   oasis   of  this    action  was  given  in 
connection  with  the   property  settleaasnt  agreeisent   entered  Into 
by  the   parties   in   the   office  oi   appellant's  attorney   in 
oonnectlon  with  appellant's  suit  for  divorce  against  appellee. 
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Thereafter  a  decree  granting  appellant  a  divorce  and  the 
relief  she  sought  and  oarticul&rly  referring  to   ttiis   property 
settlement  agreement  was  rendered.     Appellant  recognized 
th©  validity  of  that  decree  and  also  her  15„ability  upon  torn 
note  by  oaying,   upon  two   occasions,  the  interest   thereon  as 
therein  specified,     Uoon  the    faring  tbe   trial   court  granted 
appellant  every  opportunity  to  establish  a  defense  to   th© 
not©   but  appellant  ^«s  unable   to  go  so  aid   the    record  does 
not   sustain  her  charge   that  she  was  imposed  upon  wben   she 
executed  the  property  settlement   agreement  or  the   rot©  which 
Is  tbe   basis   of  th  is   action  nor-   doss    It  appear  that  appellant 
4  not  fully  comprehend  what  sh©  was  doing  when  she  executed 

these  instruments. 

This  is  an   unusual  record.     Father  than  dismiss 
the  ao-eal  or  enter  an  order  deny.tn>f  1  aave  to  appeal   for 
failure  to   eosnly  with  the   provisions  of  fc&i   Practice  Act 
we  have  concluded  to    consider  the  a»3?lt*  of  this  litigation. 
Kg   have  dons   so  and  conclude  that   the    judgment   sought  to  fee 
reviewed  is    the  only  proper   order  udou   febe    trial  court  could 
have  entered  under   the   oleadlngs  ax  once  found  in 

this  record.     Accordingly  that    judgment  order  is  affirmed. 


Judgment  affirmed, 
SPIVEY,    P.J.    and   McNEAL,    J.    CONCUR 
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HARRY  STARAC, 


JOHN  CORSAL1, 


Plaintiff -Appellant , 
vs. 

Defendant"*  Appellee , 


{ 


Appeal  from 
Circuit  Court, 
LaSalle  County, 

21, 


2     I.AT142 


McNEAL,   J.    « 

Plaintiff ,  Harry  Starac,  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  when  the  automobile  which  he 
was  driving  collided  with  one  driven  by  the  defendant ,  John  Corsale, 
Judgment  was  entered  on  a  verdict  for  $1000  in  favor  of  plaintiff, 
and  he  appeals. 

The  collision  occurred  about  2s 30  A.M.  on  June  26,  1955j  on 
Route  6  between  Ottawa  and  LaSalle.  From  Ottawa  the  highway  extends 
west  about  six  miles  to  the  Osage  curve  where  it  turns  to  the  north 
and  then  back  toward  the  west,  and  continues  westward  about  one-half 
mile  farther  to  the  north*  Prior  to  June  26  this  section  of  the 
highway  had  been  relocated  so  as  to  straighten  the  curve,  and  the 
pavement  had  been  widened,  One  layer  of  blacktop  had  been  applied  to 
the  westbound  lane  and  two  layers  to  the  eastbound  lane,— so  that  the 
eastbound  lane  was  somewhat  higher  than  the  westbound  lane  and  there 
was  a  slight  ridge  in  the  center  of  the  road.  Speed  zone  signs 
indicating  a  maximum  of  45  miles  per  hour  and  ;,bumpv  signs  had  been 
erected  near  the  curve, 

Plaintiff,  aged  29  and  single,  resided  in  Ottawa.  About 
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11 » 00  P.M.,  on  June  25,  he  drove  his  1952  Cadillac  convertible  on 
Route  6  from  Ottawa  to  LaSalle.  He  was  accompanied  by  his  friend , 
Felix  Norman.  They  visited  two  taverns  in  LaSalle ,  and  plaintiff  had 
two  small  bottles  of  beer  in  each  place.  As  they  were  returning  to 
Ottawa  and  traveling  eastward  at  45  to  50  miles  an  hour,  they  met 
defendant  going  in  the  opposite  direction  at  the  Osage  curve. 
Defendant's  oar  ran  over  into  plaintiff's  lane  and  hit  his  car  almost 
head-on,  Plaintiff's  car  came  to  rest  on  the  south  side  of  the  road 

and  commenced  to  burn* 

Defendant  resided  in  LaSalle,  About  10; 00  P.M.  on  June  25 
he  drove  his  1951  Oldsmobile  on  Route  6  from  LaSalle  to  Ottawa,  He 
was  accompanied  by  his  friend,  Anton  Sampo.  They  visited  two  taverns 
In  Ottawa,  As  they  were  returning  to  LaSalle  and  traveling  westward 
along  the  curve  at  55  to  60  miles  an  hour,  defendant ' s  car  hit  the 
ridge  in  the  road,  went  out  of  control  over  the  ridge,  struck 
plaintiff's  car  in  the  eastbound  lanes  and  then  rolled  on  westward 

125  to  200  feet. 

Plaintiff's  theory  on  appeal  is  that  the  jury  was  coerced 
into  returning  a  verdict  by  improper  remarks  of  the  trial  judge,   and 
that  the  jury  awarded  plaintiff  inadequate  damages,  contrary  to  the 
manifest  weight  of  the  evidence, 

After  the  jury  had  retired  and  had  deliberated  about  five 
hours,   the  bailiff  informed  the  judge  that  the  jury  could  not  agree. 
The  jury  was  returned  to  the  courtroom  about  10»00  P.M.,  and  in  the 
presence  of  counsel  for  both  parties,   the  judge  said  to  the  jurys 

Do  I  understand  that  you  cannot  agree  upon  a  verdict?     Is  there  any 
possibility  at  all  that  you  can  agree?"     The  jury  nodded  assent,  and 
the  judge  said:     "Will  someone  speak  up?     Vfoat  seems  to  be  the  trouble?' 
Mrs.   Fleming,  one  of  the  jurors,  replied:       Well,   there  is  a  possibility 
we  could  agree,  but  we  are  unable  to  understand  the  instructions. 
Perhaps  if  the  court  would  help  us  out  on  a  few  of  these  instruction 
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maybe  we  could  get  together,   The  Judge  replied!  "No,  I  cannot  do 
that.  But  you  can  certainly  use  your  common  sense  and  experience  in 
life  in  order  to  figure  out  these  instructions.  This  is  an  easy  ease. 
This  case  is  costing  the  county  a  lot  of  money  to  try,  and  the  attorneys 
have  both  worked  very  hard  on  the  case.  They  deserve  a  verdict.  I 
think  that  what  1  am  going  to  do  is  send  you  out  again  and  see  if  we 
can't  get  a  verdict  yet  tonight."  Plaintiff's  attorney  objected  as 
follows:   'You  are  instructing  the  jury  and  they  are  going  to  feel 
compelled  to  return  a  verdict  which  undoubtedly  will  be  a  compromise 
verdict.  '  The  court  disagreed  with  counsel  and  said;   "I  am  not 
instructing  the  jury.  I  am  going  to  send  them  back  again. !i  About 
twenty  minutes  later  the  jury  returned  a  verdict  in  plaintiff's  favor 

for  $1000, 

These  conversations  between  the  judge  and  jury  were  not 
recorded  by  the  reporter  at  the  time  they  occurred,  but  appear  in  a 
statement  made  to  the  court  the  next  day  by  plaintiff's  attorney  as  to 
his  recollection  of  the  events  which  occurred  the  previous  evening, 
and  also  in  his  affidavit  attached  to  plaintiff's  post- trial  motion. 
Defendant's  attorney  does  not  contend  that  the  version  of  the  events 
presented  by  plaintiff's  attorney  is  not  correct,  but  insists  that  the 
judge  said  nothing  to  the  jury  whieh  was  either  prejudicial  or  detri- 

nental  to  either  party  , 

The  length  of  time  a  jury  may  be  required  to  deliberate  upon 
a  verdict  is  a  matter  resting  in  the  sound  discretion  of  the  trial 
judge  (35  I.L.P.  284;  Chicago  City  By.  Co.  v.  Shreve,  128  111.  App.  426. 
478,  affirmed  226  111.  530),  and  is  dependent  upon  the  length  of  the 
trial  and  the  complexity  of  the  Issues  involved.  This  trial  was 
commenced  on  April  3  and  the  verdict  was  returned  on  April  9. 
Considering  the  time  spent  on  the  trial  of  this  case,  we  think  that 
the  jury  was  not  compelled  to  deliberate  upon  their  verdict  for  an 
excessive  length  of  time,  and  that  the  remarks  of  the  judge  were 
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appropriate,  there  was  no  re-instruction  of  the  jury  as  to  the  law 
of  the  case,  References  to  the  expense  of  the  trial  and  the  energies 
expended  by  counsel  were  no  raore  extensive  than  were  obvious  to  the 
Jury.  The  judge's  statements  were  eminently  fair  and  impartial  as 
between  the  parties  and  did  not  suggest  that  the  jury  should  reach 
any  particular  conclusion.  If  his  remarks  had  any  effect,  the  result 
was  a  verdict  against  defendant.  In  our  opinion  the  Jury  was  not 
coerced  into  returning  a  verdict  by  the  remarks  of  the  trial  Judge 
and  plaintiff  was  not  prejudiced  thereby,  Williams  v.  Yellow  Cab  Co., 
11  111*  App*  2d  112,  117;  The  people  v.  Golub,  333  111.  55&,  561. 

As  a  result  of  the  collision  plaintiff  sustained  two  fractures, 
one   at  the  base  of  the  second  metacarpal  of  the  right  hand  and  the  other 
of  the  non-weight  bearing  portion  of  the  left  femur,  a  laceration  over 
his  left  eye,  and  &  concussion.  The  laceration  was  closed  with  eight 
stitches.  An  aluminum  splint  was  applied  to  plaintiff's  right  hand 
and  he  was  immobilized  for  fifteen  days.,  but  no  cast,  traction  or 
weights  were  applied  on  account  of  the  injury  to  his  hip.  He  was  in 
the  hospital  for  about  two  weeks,  then  on  crutches  until  the  first  of 
August,  and  returned  to  his  employment  as  an  inspector  at  the  glass 
factory  in  Ottawa  on  October  31.  Physicians  testified  for  plaintiff 
that  there  was  no  evidence  of  atrophy  or  permanent  Impairment  of  motion 
of  his  wrist,  fingers  or  hip  Joint. 

Plaintiff's  expenses  amounted  to  $200  for  medical  care, 
$225,40  for  hospital,  and  $40  for  clinical  services.  He  contends  that 
the  Jury  failed  to  consider  his  claims  for  damages  for  pain  and  suffering 
and  for  loss  of  wages  amounting  to  $2400  for  four  months,  or  at  least 
to  $1000  to  $1200  until  August  15  when  he  was  discharged  by  his  physician. 

\A1 though  plaintiff  claimed  damages  in  excess  of  the  Jury's 
award,  it  does  not  follow  that  the  verdict  was  so  inadequate  as  to 
require  a  new  trial.  In  considering  the  amount  of  damages  for  personal 
injuries,  it  was  the  jury's  function  to  determine  the  credibility  of 
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the  witnesses  and  the  weight  of  their  testimony.  Likewise  the  extent 
and  permanency  of  the  injuries,  the  pain  and  suffering  sustained,  the 
reasonableness  and  necessity  of  the  expenses  incurred,  and  the  impair- 
ment of  plaintiff's  earning  capacity  were  all  questions  for  the  jury. 
13  I.L.P.  613S  Damages  Par,  261,  The  amount  of  damage®  was  primarily 
a  question  of  fact  for  the  jury  to  determine.  Hulk©  v.  International 
Mfg.  Co,,  14  111.  App.  2d  5,  l§*   In  Ford  f,  Friel,  330  111.  App„  13 
140,  the  Court  said?   ,fThe  question  of  damages  is  peculiarly  one  of 
fact  for  the  Jury,  and  where  the  jury  has  been  correctly  instructed 
upon  the  measure  of  damage,  and  It  is  not  claimed  nor  shown  that  the 
else  of  the  verdict  clearly  indicates  it  was  the  result  of  prejudice 
or  passion  on  the  part  of  the  jury,  the  award  should  not  be  disturbed 
on  review.  Lanyon  ¥,  Lanquiat  &  Illaley  Co.,  15?  Hi  App.  316 
(certiorari  denied  by  the  Supreme  Court);  Prlncell  V,  Pickwick  Greyhound 
Lines,  Inc.,  262  111.  App.  29&V'  While  the  latter  ease  deals  with  the 
question  of  excessive  damages,  w©  are  of  the  opinion  that  the  same  rule 
applies  in  determining  whether  the  damages  awarded  were  inadequate. 
Kaptain  v.  Gvergaard,  19  111.  App.  2d  483,  134  H.E.  2d  105. 

We  find  no  error  in  the  record  justifying  a  reversal  of  the 
Judgment  of  the  Circuit  Court  of  LaSalle  County,  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 


SPIVEY,  P.J.,  and  DOVE,  J.,  concur. 


' 


m 


I 


t 


/ 


^7583 

CHARLES  URNEST, 


Appellant 


SABRE   METAL  PRODUCTS,    INC., 
and  EDWARD  YUCIS, 


APPEAL  FROM  SUPERIOR  COURT, 
COOK  COUNTY. 


22I.A^1:'     l 


Appellees. 

MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT. 

This  appeal  is  taken  from  an  order  entered  in  the  Superior 
Court  of  Cook  County  striking  plaintiff's  amended  complaint,  on 
the  ground  that  he  failed  to  state  a  cause  of  action,  and  dis- 
missing his  suit. 

The  plaintiff's  amended  complaint  consisted  of  two  counts. 
The  first  count  in  substance  alleged  that  on  or  about  April  2P 
1956  the  defendant  Sabre  Metal  Products,  Inc.,  by  Edward  Yucis, 
its  agent,  authorized  an  offer  to  the  plaintiff  in  order  to 
induce  him  to  become  the  general  manager  of  the  company;  that 
"in  consideration  of  his  services,  the  offer  provided  that  the 
plaintiff  receive  $200.00  per  week  and  a  bonus  of  20^  of  the 
annual  profits  of  the  corporation.  The  relationship  was  to 
continue  until  otherwise  dissolved  by  agreement  of  the  parties"; 
that  Edward  Yucis,  the  founder,  dominant  stockholder,  president 
and  general  manager  of  the  said  corporation,  under  the  authority 
given  him  by  the  corporation,  submitted  the  offer  orally  to  the 
Plaintiff;  that  the  plaintiff  accepted  the  offer  and  assumed 
complete  production  control  of  the  business  subject  only  to  the 
direction  of  the  president  and  board  of  directors 5  that  the 
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plaintiff  was  discharged  on  June  21,  1957.   The  plaintiff  also 
alleges  that  the  corporation  confirmed  and  ratified  the  acts  of 
the  president  by  accepting  the  services  of  the  plaintiff,  and 
paying  the  weekly  salary  agreed  on,  together  with  a  part  of  the 
bonus  money  to  which  the  plaintiff  was  entitled.   It  is  further 
alleged  that  the  corporation  further  ratified  the  agreement  by 
causing  it  to  be  reduced  to  a  written  memorandum  which  is  set  out 
in  fullo  That  memorandum  is  headed s  "Conditional  Employment 
Contract  between  E,  Yucis  and  C„  Urnest,  Plant  Manager."  The 
memorandum  provides  that  the  plaintiff  is  to  be  employed  at  a 
salary  of  $13?0O0per  year,  sets  out  in  detail  his  duties  and 
also  provides  for  a  bonus  as  was  previously  alleged.  There  is 
no  Indication  in  the  pleading  that  the  memorandum  was  ever 
executed  by  the  corporation  nor  as  to  when  it  was  made  out. 
The  first  count  further  alleges  that  plaintiff  was  paid  $1>+9125 
as  compensation  for  his  services  from  April  19 56  through  July  1, 
1957  and  that  such  payment  represents  $1,125  paid  under  the 
bonus  agreement o  A  tabulation  is  set  out  showing  the  weekly 
payments  which  the  plaintiff  received  commencing  April  21,  1956 
and  ending  July  1,  1957a  The  first  five  weekly  payments  are 
$1505  the  next  nine  payments  $175?  the  next  thirty-one  $200$ 
the  next  eight  $225f   the  next  eleven  $250?  and  one  payment  of 
$225,  designated  as  vacation  pay.  The  first  count  also  included 
the  following  schedules 

"Salary  Increases 

V21/56      o       o       „       .       .       „       0      $150  o00 

5/2£/56  .    o    o    .    .    .    0  175 c00 

7/28/56  .    e    o    o    .    ,    e  200 „00 

3/2/57  00.....  225.00 

V27/57  o    .    .    .    .    .    0  250.00" 
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Count  one  further  sets  out,  on  information  and  belief,  the  net 
profits  of  the  corporation  for  the  period  and  alleges  that  under 
the  alleged  bonus  agreement  the  plaintiff  was  owed  $10,875  by 
the  corporation.  This  count  of  the  complaint  prays  for  an 
accounting  and  that  an  order  be  entered  directing  the  defendant 
corporation  to  pay  the  plaintiff  20$   of  the  net  profits  from 
April  15,  1956  through  and  including  June  21,  19570 

The  second  count  is  against  the  defendant  Edward  Yucis, 
and  in  substance  alleges  that  Yucis  on  or  about  April  2,  1956 
had  represented  to  the  plaintiff  that  said  defendant  was  the 
president  of  the  Sabre  Metal  Products,  Inc. 5  that  he  was  the 
general  manager  and  dominant  stockholder  and  that  in  such 
capacity  he  was  empowered  to  offer  the  plaintiff  the  position 
of  general  production  manager  of  the  corporation  at  a  salary  of 
$200  a  week  together  with  a  bonus  of  2($  of  the  annual  net  profits 
of  the  corporation 5  that  the  plaintiff  in  good  faith  accepted  the 
offer  and  performed  his  duties  faithfully  from  April,  1956  to 
June  21,  1957,  vhen  he  was  discharged^  that  he  received  a  part 
of  the  bonus  money  referred  to  but  not  all  of  it|  that  when  he 
requested  that  the  remainder  of  the  bonus  be  paid  he  was  assured 
by  the  defendant  Yucis  it  would  be  paid  to  him  and  that  at  the 
time  Yucis  knew  that  the  corporation  had  not  authorized  his 
acts,  that  the  plaintiff  believed  and  relied  on  the  representations 
of  YuciS|and  that  "as  a  result  of  the  deceit,  misrepresentation 
and  fraud  practiced  upon  him  by  the  defendant,  Edward  Yucis, 
he  has  been  damaged  *  *  *.«  Count  two  prays  for  Judgment  against 
Yucis  in  the  sum  of  $10,000, 
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Sabre  Metal  Products,  Incc  and  Yucis  filed  separate 
motions  to  strike  the  amended  complaint  <,  The  court  on 
June  17,  1958  sustained  the  motions  and  dismissed  the  suite 
The  plaintiff  appeals  from  that  order. 

The  only  question  presented  to  us  is  whether  either 
or  both  counts  of  the  amended  complaint  state  a  cause  of 
action. 

The  amended  complaint  is  inartifiei&lly  and  ineptly 
drawn.   It  would  be  a  gross  understatement  to  say  that  the 
allegations  in  either  count  are  not  a  model  of  clarity,,   It  is 
elementary  that  on  a  motion  to  strike  all  well-pleaded 
allegations  in  the  complaint  are  admitted  by  the  defendant „ 
Hence  in  the  instant  case  the  defendants  admit  plaintiff's 
allegations  in  the  first  count  that  he  was  offered  by  Yucis, 
the  president  of  the  defendant  corporation,  $200  a  week, 
together  with  a  bonus  of  20$  of  the  annual  profits  of  the 
corporation,  and  that  he  accepted  the  offer  and  was  general 
manager  of  the  corporation  until  his  discharge  on  June  21,  1957. 
The  defendants  also  admit  that  the  corporation  confirmed  and 
ratified  the  acts  of  the  president  and  paid  the  plaintiff  the 
weekly  salary  agreed  on,  together  with  a  part  of  the  bonus 
money  to  which  he  was  entitled 0 

The  defendants'  motions  to  strike  the  amended  complaint 
were  based  on  the  grounds  that  the  amended  complaint  failed  to 
set  forth  a  cause  of  action  against  either  of  the  defendants; 
that  from  the  amended  complaint  it  appears  that  the  plaintiff 
received  no  bonus  during  the  period  of  his  employment  and  the 
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amended  complaint  shows  that  the  plaintiff  received  no  bonus  pay- 
ments whatsoever 5  that  nowhere  in  the  amended  complaint  does  it 
appear  that  "one  single  cent  was  ever  paid  to  the  plaintiff  as 
a  bonus";  that  the  plaintiff  became  an  employee  of  the  defendant 
corporation  on  a  strictly  salary  basis  and  he  knew  that  under  the 
statute  Yucis  could  not  bind  the  corporation  to  a  bonus  agreement. 
In  the  motion  made  by  the  Sabre  Metal  Products,  Inc.  it  is  set  out, 
concerning  the  alleged  bonus  agreement,  that  "the  plaintiff  con- 
cedes that  this  Corporation  did  not  authorize  Edward  Yucis  to  act 
for  it  relative  thereto.'8 

In  this  court  the  defendants  argue  that  the  specific 
allegations  in  count  one  of  the  amended  complaint  negate  the 
general  allegations  with  reference  to  the  payment  of  the  bonus, 
and  they  base  that  argument  upon  the  fact  that  under  the  schedule 
set  out  in  count  one  all  the  payments  received  by  the  plaintiff 
were  received  as  salary  and  that  in  the  complaint  the  difference 
between  the  plaintiff's  starting  salary  and  his  salary  at  the 
end  of  the  term  was  explained  as  salary  increases c  They  contend 
that  consequently  the  specific  allegations  do  not  show  that  the 
plaintiff  was  at  any  time  paid  any  bonus  money  as  he  alleges 
in  his  general  allegation,, 

The  figures  in  plaintiff's  schedule  of  payments  in  his 
complaint  are  not  totaled  and  apparently  were  not  added  by  the 
defendants.   If  it  was  true  that  all  the  money  paid  to  the 
plaintiff  by  the  corporate  defendant  was  money  included  in  the 
schedule,  then  there  would  be  a  sound  basis  for  the  defendants' 
contention.  However,  this  is  not  true0   The  plaintiff  in  his 
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general  allegations  alleges  that  he  received  from  the  defendant 
corporation  $1^,125  for  the  period  from  April  21,  1956  to  July  1, 
1957  and  of  that  amount  $1,125  was  a  payment  made  under  the 
bonus  agreement.  According  to  the  schedule  in  the  complaint 
the  payments  received  by  the  plaintiff  from  the  defendant 
corporation ,  when  totaled s  amount  to  $139300o   If  we  would  take 
the  figure  alleged  to  be  a  bonus  payment  and  add  it  to  $13,300, 
the  total  paid  plaintiff  would  amount  to  $1,^,^2  5  instead  of 
$1^,125.  The  calculations  of  the  plaintiff  are  inaccurate, 
but  such  a  mathematical  Inaccuracy  in  the  complaint,  standing 
alone,  is  not  sufficient  ground  to  strike  the  complaint  and  justify 
dismissal  of  the  suit.  The  complaint,  as  admitted  by  defendants' 
motions  to  strike,  shows  that  the  plaintiff  was  paid  a  sum  in 
excess  of  the  salary  payments  and  that  such  sum  was  a  bonus 
payment 0 

A  party  dealing  with  a  president  of  a  corporation  is 
entitled  to  assume  that  he  has  authority  to  make  contracts  for 
the  corporation  which  are  within  the  scope  of  its  corporate 
powers  and  which  do  not  violate  any  statute  or  rule  of  public 
Polic7-  Vulcan  Corp0  v.  Cobden  ^fetching  Works^  336  111.  App.  39^. 
On  a  trial  the  plaintiff  would,  of  course,  be  required  to  prove 
his  allegations.  Count  one  of  the  amended  complaint  states  a 
cause  of  actiono 

Count  two  of  the  amended  complaint  prays  for  judgment 
against  defendant  Edward  Yucis,   It  sufficiently  states  a  cause 
of  action  in  a  case  for  fraud  and  deceit.  ^rt^jr^Sixty^tMrd 
^^ed^^  299  111.  APPo  l23o  The  allegations 
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in  count  two  are  inconsistent  with  and  contradictory  of  the 
allegations  of  count  one$  however ,  such  pleading  is  permitted 
under  section  ^3  (2)  of  the  Civil  Practice  Act  (111.  Rev.  Stat„ 
1957,  chap.  110,  par«  ^3  (2)).   Freeman  &  Co,  y0  Regan  Co.9  332 
111.  App.  63 7 o  The  theory  is  that  on  the  trial  the  proof  will 
determine  on  which  set  of  facts,  if  any,  the  plaintiff  is 
entitled  to  recover.  Wiere  the  pleading  is  in  the  alternative 
in  different  counts,  each  count  stands  alone  and  the  inconsistent 
statements  contained  in  a  count  cannot  be  used  to  contradict 
statements  in  another  count.  The  intent  of  the  cited  section 
of  the  Practice  Act  is  that  counts  can  be  pleaded  in  the  alter- 
native regardless  of  consistency.  The  other  objections  made  to 
count  two  are  the  same  as  those  made  against  count  one,  which 

we  have  previously  discussed. 

The  order  of  the  Superior  Court  of  Cook  County  is 

reversed  and  the  cause  remanded  for  further  proceedings  consistent 

with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded0 

Dempsey  and  Schwartz,  JJ. ,  concur. 

Abstract  onlyc 
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CLEVELAND  HURT,  LILLIE  MAE  HURT , 
LINNETTE  HURT ,  a  minor ,  by 
LILLIE  EE  HURT,  her  mother 
and  next  friend,  and  DWIGHT  HURT? 
a  minor,  by  LILLIE  MAE  HURT,  his 
mother  and  next  friend, 


Appellants, 


v< 


SOLAMON  SPRATT  and   MORRIS  KORZEN, 


)      APPEAL  FROM  CIRCUIT 

) 

)   COURT,  COOK  COUNTY. 

) 

) 
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) 
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.it: 


Appellees* 
MR.  JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT . 

The  plaintiffs  appeal  from  an  order  dismissing  their 
dram  shop  suit  against  the  defendant  Morris  Korzen,  because 
it  was  not  commenced  within  the  time  limitation  of  one  year 
provided  by  the  Liquor  Control  Act,   (Illo  Revc  Stat.  1955, 
cho  *f3,  §135») 

The  sole  question  presented  is  whether  the  time 
for  bringing  dram  shop  actions  is  governed  by  the  Liquor 
Control  Act  or  by  the  Limitations  Act  (chc  83,  in.  Rev. 
Stat.  1957)  and,  specifically,  if  the  recommencement 
provisions  of  the  latter  (para.  2Ua,  ch.  83)  are  applicable 
to  dram  shop  cases  which  have  been  dismissed.  The  identical 
problem  was  before  this  court  a  short  time  ago. 

Korzen  was  an  operator  of  a  tavern  and  the  complaint 
alleged  that  he  sold  liquor  to  the  defendant  Spratt  who, 
while  intoxicated,  stabbed  the  plaintiff  Cleveland  Hurt. 
Hurt's  wife  and  minor  children  alleged  that  the  personal 
injuries  received  by  him  injured  their  means  of  support. 
The  present  suit  was  filed  in  March  19580  A  previous  one 
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had  been  started  in  1955 j  but  was  dismissed  in  February  1958 
for  failure  to  show  reasonable  diligence  in  obtaining  service 
of  process  upon  Korzen. 

Thompson  v.  Cappasso.  21  111,  App„2d  1,  decided  very 
recently  by  the  second  division  of  this  court,  parallels  the 
present  case.   It  was  a  suit  for  personal  injuries  commenced 
under  the  Liquor  Control  Act.  The  action  arose  in  1951 5  the 
suit  was  filed  in  1952,  and  it  was  dismissed  for  want  of 
prosecution  in  1956 .   The  plaintiffs  filed  a  new  suit  in 
19 57 o  The  court  held  that  a  motion  to  dismiss  the  second 
suit  was  properly  granted 5  it  decided  that  an  action  for 
personal  injuries  under  the  Liquor  Control  Act  did  not  come 
within  the  provisions  of  the  Limitations  Act. 

The  only  difference  between  the  Thompson  case  and 
the  present  one  is  that  this  one  is  for  injury  to  means  of 
support  as  well  as  for  personal  injuries. 
The  Limitations  Act  provides? 

"jl^fs  Actions  for  damages  for  an  injury  to  the 
person. o o shall  be  commenced  within  two  years 
next  after  the  cause  of  action  accrued. 

I     "§15 §  Actions... for  an  injury  done  to  property,,,, 
shall  be  commenced  within  five  years  next  after 
the  cause  of  action  accrued." 

"§2lf.  In  any  of  the  actions  specified  in  any 
of  the  sections  of  this  act,. .. if  the  plaintiff 
be  nonsuited,  then,  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during 
the  pendency  of  such  suit,  the  said  plaintiff,... 
may  commence  a  new  action  within  one  year  after 
such  judgment  reversed  or  given  against  the 
plaintiff,  and  not  after0TO 


1 


-3- 

In  the  Thompson  case  the  court  stated s   "The  Dram- 
shop Act  Includes  'injuries  to  means  of  support'  as  another 
right  of  action  based  upon  the  Intoxication  of  a  person, 
or  in  consequence  thereof.  This  action  is  not  within  the 
classes  of  cases  specified  in  the  Limitations  Act." 

The  court  concluded t      "that  the  legislature,  by 
the  19*+9  amendment,  did  not  intend  that  the  provisions  of 
the  Limitations  Act  should  be  applied  to  causes  of  action 
filed  under  the  authority  of  the  Dramshop  Act0" 

The  decision  in  Thompson  vQ  Cappasso  is  controlling. 
We  concur  with  the  opinion  of  the  court  in  that  case  and  we 
extend  its  application  to  dram  shop  actions  for  loss  of 
support „  Because  the  authorities  cited  and  the  arguments 
advanced  were  the  same  in  both  cases,  it  is  not  necessary 
to  repeat  them  here,  nor  is  it  necessary  for  us  to  again 
review  the  reasons  for  our  conclusion. 

The  order  of  the  trial  court,  dismissing  the 
complaint  against  the  defendant  Korzen,  is  affirmed. 

Affirmed. 

McCormick,  P.  JCJ  and  Schwartz,  J.,  concur. 
Abstract  only. 
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JOHN  DALY,    LE  ROY   J.    McDONALD,  ) 

LE  ROY  SMITH,    WILLIAM  LAMFRECHT,  ) 
FRANCIS  AMBROSEs   THOMAS  EG   RYAN2    JR„5       ) 

GERRY  STREJC,   WALTER   KINSELLA2  ) 

ROBERT    McCUE,    EDWARD   GETZS   ARTHUR  ) 

J.    SELLERS,  ) 


Plaintiffs-Appellees , 

DOLORES  L.    SHEEHAN,    JOHN   J0   AHERN, 
ALBERT    W.   WILLIAMS ,    JAMES   S.    OSBORNE 
and  ROBERT   QUINN, 


) 
) 
) 
) 
) 
) 
) 
) 


INTERLOCUTORY 

APPEAL   FROM  CIRCUIT   COURT, 

COOK  COUNTYo 

22  I.A?1?3 


Defendants-Appellants . 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT , 

This  is  an  appeal  from  an  order  entered  December  23,  19 58 
granting  a  temporary  injunction  restraining  the  members  of  the 
Civil  Service  Commission  of  the  City  of  Chicago  and  the 
secretary  of  the  Commission  from  striking  plaintiffs'  names 
from  an  eligible  list  for  promotion  to  captain  posted  in  1952. 
The  order  also  overruled  a  motion  to  strike  the  complaint  and 
dismiss  the  suito 

Plaintiffs  are  lieutenants  in  the  classified  service  of 
the  Fire  Department  of  the  City  of  Chicago.  On  February  25, 
1952,  the  Civil  Service  Commission  held  a  promotional  examination 
for  captain.  Each  of  the  plaintiffs  took  that  examination.  On 
November  12,  1952,  a  list  was  posted  showing  the  relative 
standing  of  plaintiffs  and  other  successful  applicants  for  the 
position  of  fire  captain.  Between  November  12,  1952  and 
December  29,  1952,  various  applicants  with  standings  below 
those  of  plaintiffs  were,  because  of  military  credits, 
advanced  in  their  relative  positions  on  the  list,  and^on 
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December  29,  1952,  a  revised  list  was  published. 

The  following  charges  of  wrongdoing  occurring  subse- 
quent thereto  are  made  in  the  complaint  on  information  and 
beliefs  that  persons  not  entitled  thereto  were  given  credit 
for  efficiency  ratings,  when  no  such  standards  existed 5  that 
persons  not  entitled  thereto  were  given  military  credits  in 
excess  of  their  actual  service,  or  for  service  in  some 
component  part  of  the  military  service  which  was  not  a 
component  of  the  Armed  Forces ;  and  that  military  credits  had 
been  given  to  the  same  persons  in  the  examination  for  promotion 
to  the  position  of  lieutenant,  contrary  to  law?  that  the  credits 
thus  given  resulted  in  persons  thus  credited  being  fraudulently 
and  wrongfully  placed  ahead  of  plaintiffs;  that  the  revised 
list  was  frequently  revised  to  prefer  certain  applicants  by 
permitting  them  to  file  requests  for  preference  by  revision 
of  military  credits;  that  the  promotion  of  plaintiffs  to  the 
position  of  captain  was  further  delayed  by  the  restoration  of 
several  men  to  the  position  of  captain  after  more  than  one 
year's  leave  of  absence,  and  by  the  restoration  of  persons 
to  the  eligible  list  whose  waiver  of  appointment  had  not 
been  withdrawn  within  the  time  permitted  by  the  rules  of  the 
department 5  and  that  there  were  persons  in  the  classified 
civil  service  in  the  position  of  fire  captain  and  higher, 
whose  age  was  greater  than  the  permitted  age  for  retention 
in  such  service  and  who,  if  they  had  accepted  their  pensions, 
would  have  created  vacancies,  to  be  filled  by  plaintiffs. 
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All  the  foregoing  charges  are  made  in  the  general  terms 
in  which  they  are  here  stated,  without  names,  dates,  times  or 
places.   Moreover,  these  vital  averments,  making  charges  of 
fraud  on  the  part  of  the  city  and  its  personnel,  are  made  on 
information  and  belief.  No  details  to  supplement  such  broad 
general  charges  are  anywhere  given  in  the  complaint  nor  in  an 
affidavit  attached  thereto o  To  sustain  a  temporary  injunction, 
something  more  than  mere  general  charges  should  be  made.  The 
facts  must  be  stated  with  particularity.  Peoples  Gas  Light 
and  Coke  Coe  v.  Cook  Lumber  Terminal  Co.,  2^6  111.  App.  3575 
21  I.L.P.,  Injunctions,  Sec.  121,  This  is  especially  true 
where  the  acts  charged  are  of  a  fraudulent  and  corrupt  character. 

Under  Section  10  of  the  Civil  Service  Act  (Illinois 

Revised  Statutes,  1957,  Ch.  24~l/29  Par0  h8)   power  is  vested 

in  the  Civil  Service  Commission  as  follows t 

"Said  commission  may  strike  off  names  of  candi- 
dates from  the  register  after  they  have  remained 
thereon  more  than  two  years." 

The  list  in  question  was  posted  December  29,  1952.  This  suit 
was  filed  December  9T  1958.   Six  years  had  elapsed  since  the 
posting  of  that  list.  The  power  of  the  Civil  Service 
Commission  to  cancel  the  list  because  it  was  more  than  two 
years  old  is  amply  sustained  by  the  following  cases g  People 
ex  rel.  Walsh  y.  City  of  Chicago,  226  111.  App0  1*09 ;  People 
ex  rel.  Lynch  v.  City  of  Chicago,  271  111.  App.  360|  People 
ex  rel.  Jahn  v.  City.oOhicago^  279  111.  App.  62^  People  ex  rel . 
Richards  v.  Mim,^  289  111.  App.  586. 

Plaintiffs'  long  delay  in  commencing  this  suit  is 
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no  where  adequately  explained.   In  civil  service  cases,  the 
need  for  prompt  action  on  the  part  of  those  aggrieved  has 
been  recognized  in  many  decisions.  City  of  Chicago  v„ 
Condell,  22*t  111.  595.   Gay  v.  City  of  Chicago,  228  111.  310; 
Clark  v.  City  of  Chicago ,  233  111.  113;   People  ex  rel. 
Balenger  v.  O'Connor,  13  111.  App„2d  317,  327?   People 
ex  rel.  Kennedy  v.  Hurley t  3I4-8  111.  App.  265.   In  People 
ex  rel.  Balenger  v.  O'Connor,  supra,  we  examined  at  some 
length  the  defense  of  laches  in  civil  service  cases  and 
stated  that  there  was  a  duty  resting  on  the  petitioner  in 
that  case  to  assert  his  claim  promptly.   In  People  ex  rel . 
Kennedy.  Hurley,  supra,  p.  277,  we  said  that  prompt 
action  was  necessary  not  only  because  of  the  prospect  that 
a  municipality  might  become  liable  in  damages,  but  because 
of  the  demoralizing  effect  of  such  delay  on  the  discipline 
of  the  executive  branch  of  the  government;  and  that  to 
confront  an  executive  after  many  years  with  long  harbored 
grievances  would  present  great  difficulties  in  the  maintenance 
of  morale  and  discipline.  While  the  instant  case  does  not 
involve  reinstatement,  much  of  the  same  reasoning  applies. 

It  has  been  repeatedly  held  that  equity  concerns 
itself  with  civil  matters.  There  are  exceptions,  as  in 
££^L_ex«^^  k05   111.  331,  which  involved 

an  attempt  by  blanket  order,  without  statutory  authority,  to 
demote  innumerable  civil  service  employees-an  entirely 
different  situation  from  the  instant  case. 
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The  order  as  It  relates  to  the  grant  of  a  temporary- 
injunction  was  erroneous.  However,  that  portion  of  the 
order  overruling  the  motion  to  strike  and  requiring 
defendants  to  answer  is  not  an  appealable  order.  Inasmuch 
as  we  have  found  that  the  complaint  does  not  state  a  case 
for  injunction  and  as  that  is  the  relief  sought,  we  are  in 
effect  holding  that  the  motion  of  the  city  should  be  sus- 
tained, but  we  are  not  entering  an  order  on  that  phase  of 
the  case.  The  order  granting  a  temporary  injunction  is 
reversed  and  the  cause  is  remanded,  with  directions  to  take 
such  further  proceedings  as  are  consistent  with  the  views 
herein  expressed. 

Order  reversed  and  cause 
remanded  with  directions. 

McCormick,  P.  j.,  and  Dempsey,  J.,  concur. 
Abstract  only0 
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ERROR  TO  MUNICIPAL 
COURT  OF  EVANSTON. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS , 
Defendant  in  Error, 

Vo 

RICHARD  No  GALLUZZO, 

Plaintiff  in  Error 0 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  case  comes  to  this  court  on  writ  of  error  to 
review  a  conviction  for  petit  larceny,,  A  jury  was  waived, 
and  trial  was  had  before  the  court »  The  court  found 
defendant  guilty  and  sentenced  him  to  serve  five  days  in 
jail  and  to  pay  a  fine  of  $100 8  Defendant's  principal 
contention  is  that  he  was  not  proved  guilty  beyond  a 
reasonable  doubt. 

Defendant  is  employed  as  a  night  switchman  by 
the  Milwaukee  Railroad 0  He  lives  with  his  parents  on  the 
northwest  side  of  Chicago,  and  has  no  criminal  record c  He 
has  a  penchant  for  attending  rummage  sales.   Impelled  by 
this  avocation,  he  set  out  on  his  bicycle,  attired  in  his 
work  clothes  (two  coats,  two  shirts,  two  pair  of  pants, 
and  gummed  rubber  sole  shoes)  on  October  29,  1958,  for  a 
publicly  advertised  rummage  sale  in  Evanston„ 

The  sale  was  held  in  a  three-story  building  con- 
taining ten  or  twelve  rooms 0  In  one  room  defendant  saw 
a  hat— a  used,  brown  $20  Dobbs  hat—on  top  of  a  seven  and  a 
half  foot  shelf 0  He  tried  it  on,  found  it  a  little  large, 
reshaped  it,  and  set  about  looking  through  the  other  rooms 
of  the  sale0  Shortly  thereafter,  the  complaining  witness, 


-2= 

a  Dr.  Galloway,  noticed  that  his  hat  was  missing  from  the  place 
he  had  stored  it.  He  looked  about  the  building  until  he  found 
his  hat  located  on  defendant's  head.  He  called  the  policeman 
stationed  at  the  sale  and  had  defendant  arrested  for  theft  of 
his  hat.  Upon  his  arrest  and  at  all  times  thereafter,  defendant 
admitted  that  the  hat  was  not  his,  but  contended  that  he 
intended  to  pay  for  it e  The  hat  was  not,  in  fact, for  sale, 
but  was  the  personal  property  of  the  complaining  witness0 

In  a  prosecution  for  larceny  (Illinois  Revised 
Statutes,  Cho  38,  ParQ  387,  Sec  167)  it  is  incumbent  on 
the  People  to  prove  that  the  person  alleged  to  have  committed 
the  crime  took  the  property  in  question  from  the  owner  thereof 
with  felonious  intent .  People  vc  QuinnT  if  11  Ill0  970  Felo- 
nious intent  in  this  context  is  the  intent  to  deprive  the 
owner  permanently  of  his  property0  This  element  must  be 
proved  beyond  a  reasonable  doubt „  The  test  is  no  different 
if  the  case  is  tried  before  a  judge .  People  Vo  Trefonas.  9 
111. 2d  92 0  We  find  that  the  People  have  not  proved  intent 
beyond  a  reasonable  doubt  <> 

From  the  very  moment  defendant  was  accosted  by  the 
police  officer,  he  denied  an  intent  to  deprive  the  owner  of 
his  property.  He  admitted  that  the  hat  was  not  his,  and 
stated  he  intended  to  purchase  it.  We  must  view  this 
within  the  framework  of  the  facts.  This  occurrence  took 
place  at  a  rummage  sale.  While  most  of  the  clothes  were 
tagged  and  hanging  on  racks,  not  all  of  them  were  so  placed 
and  designated.  The  People  have  not  proven  that  defendant 
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left  the  room  where  he  took  possession  of  the  hat,  intending  not 
to  pay  for  it.   Not  all  rummage  sales  require  payment  for  an 
article  at  the  counter  where  it  was  procured,,  Defendant  also 
testified  that  he  was  looking  for  a  hat  with  a  better  fit. 
Finally,  defendant  had  almost  a  half  hour  from  the  time  he 
tried  on  the  hat  until  his  arrest  to  leave  the  place  of  sale. 
Were  he  trying  to  steal  the  hat,  it  is  incredible  that  he  would 
have  stayed  on  the  premises  looking  at  other  items  until 
arrested. 

Defendant's  manner  of  dress  was  not  unusual  for  a 
switchman.  He  had  attended  a  public  sale  in  response  to  an 
advertisement  in  a  neighborhood  newspaper,  and  he  had  in  his 
possession  enough  money  to  make  a  purchase.  All  these  factors 
taken  as  a  whole,  establish  that  the  People  did  not  prove 
defendant  guilty  beyond  a  reasonable  doubt. 

Judgment  reversed. 

McCormick,  P.  J.,  and  Dempsey,  J.,  concur. 
Abstract  only 
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THOMAS  NORKUS  and  JOSEPHINE  NORKUS, 

Plaintiffs  -  Appellees, 

v. 

MORRIS  LITBERG,  FROZEN  BAKER,  INC., 
and  EXCHANGE  NATIONAL  BANK  OF 
CHICAGO,  a  corporation  [sic] 

Defendants 


)  INTERLOCUTORY  APPEAL 
FROM  THE  CIRCUIT 

COURT  OF  COOK  COUNTY 


THE  EXCHANGE  NATIONAL  BANK  OF  CHICAGO 
a  national  banking  association. 

Defendant  -  Appellant. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  action  to  rescind  the  sale  of  a  "business," 
for  a  refund  of  the  sums  paid  to  the  sellers  Litberg  and  Frozen 
Baker,  Inc.,  upon  the  purchase  price,  and  for  an  Injunction. 

The  day  after  the  suit  was  filed  an  Injunction  Issued 
without  notice  and  without  bond,  on  plaintiff's  motion,  restrain- 
ing the  Bank  from  paying  out  moneys  held  for  sellers  and  from 
taking  any  action  upon  plaintiff's  trust  deed  to  the  Bank,  as 
trustee,  to  secure  a  note  for  the  balance  of  the  purchase  price. 
The  Bank  appealed. 

Neither  in  the  complaint  nor  petition  were  there  any 
facts  pleaded  from  which  we  can  determine  whether  the  chancellor 
was  Justified  in  waiving  notice  and  bond.   It  is  not  enough  that 
the  injunction  order  recite  that  "for  good  cause  shown"  the 
notice  and  bond  were  waived.   There  were  no  findings  of  fact  to 
show  what  the  "good  cause"  was.  The  record  therefore  does  not 
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Justify  the  finding  of  8,good  cause,"  Lee  v.  Morris,  326  111. 
App.  555.   For  this  reason  we  think  the  chancellor  abused  his 
discretion  In  ordering  the  Injunction  to  issue  and  the  order  is 
hereby  reversed,  Trl  Square  Realty  Corfc.  v.  Bressler,  17  111. 
App.2d  336. 

REVERSED. 


LEWE,  P.J.  AND  MURPHY,  J.  CONCUR. 
ABSTRACT  ONLY. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Plaintiff  -  Appellant, 
v, 
WILBERT   SAUNDERS, 

Defendant  -  Appell@®» 


APPEAL  FROM 


MUNICIPAL  COURT 


2 


OF  CHICAGO. 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  appeal  by  the  State's  Attorney  of  Cook 
County  from  an  order  granting  a  new  trial  on  defendant's  motion 
under  Sec.  ?2,  G.P.A  (Oh.  110  111.  Rev.  Stat  [195?]).   Our  courts 
hold   such  an  action  is  civil  in  nature  and  appealable  by  the 
state,  People  v.  Green,  355  111.  ^68,  4?3,  People  v.  McArthur, 
283  111.  App.  46?„  ^68. 

The  defendant  was  arrested  August  5,  1958,  after  he 
sped  through  a  red  light  and  drove  north  in  the  southfo@iaia& 
lane  of  the  Outer  Drive  at  51st  Street.  Just  before  he  was 
arrested  the  police  saw  him  throw  "something"1  out  of  the  car. 
This  turned  out  to  be  a  T@TOlv@r  which  defendant  identified 
as  his. 

An  information  was  filed  against  him  August  22,  1958» 
and  on  September  12  defendant  appeared  without  counsel  and 
asked  for  a  continuance.   On  September  12  he  was  tried  by  the 
court  without  a  Jury,  found  guilty  of  carrying  a  concealed 
weapon,  and  was  sentenced  to  one  year  in  the  House  of  Correction* 
On  October  10  he  filed  a  petition  to  vacate  the  Judgment  and  the 
same  day  a  motion  for  a  new  trial. 
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Hearing  on  these  motions  was  continued  from  time  to 
time  on  defendants  motions  to  October  27,  1958,  on  which  date 
his  motion  In  arrest  of  Judgment  was  filed.   The  several  motions 
were  denied  on  October  2?. 

On  October  29,  1958,  defendant  filed  his  motion  under 
Sec.  72  Mt©  vacate,  or  In  the  alternative  to  modify,"  the 
Judgment  of  conviction  of  September  12,  1958.   The  motion  sets 
out  substantially  the  same  grounds  stated  In  the  previous 
motions  which  had  been  denied.   The  State's  Attorney  moved  to 
dismiss  the  motion.   The  court  denied  the  motion  to  dismiss  and 
sustained  defendant's  motion  and  granted  a  new  trial.   It  Is 
from  this  order  that  the  appeal  has  been  taken. 

The  motion  to  dismiss  admits  the  allegations  of  the 
motion  under  Sec.  72  (Peeple  v„  Dugan,  401  111.  442).  Defendant 
was  not  represented  by  counsel,  and  was  unfamiliar  with  court 
procedure;  was  not  advised  of  his  right  to  counsel  or  to  a  Jury 
trial  or  to  subpoena  witnesses?  did  not  knowingly  waive  his 
right  to  a  jury  trial;  was  not  glv@n  a  copy  of  the  Information 
or  advised  of  the  nature  of  the  charge  against  him;  did  not 
knowingly  and  under standingly  enter  his  pleaj  and  was  not 
aware  of  the  consequences  of  a  plea  of  guilty.  The   motion  admits, too, 
that  the  court  questioned  defendant  without  advising  him  of  his 
privilege  against  self-incrimination  and  did  not  inform  him  of 
the  offense  of  which  he  was  found  guilty  and  sentenced,  and  that 
at  the  time  of  his  arrest  he  did  not  have  concealed,  on  or  about 
his  person,   the  revolver* 


> 
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The  court  knew  at  the  trial  that  defendant  was  not 
represented  by  counsel  and  knew  that  he  was  not  advised  of  his 
right  to  counsel,  t©  a  jury  trial  or  to  subpoena  witnesses, 
The  court  knew  that  the  defendant  was  not  given  a  copy  of  the 
information  or  advised  ©f  the  charge  against  him,  that  he  was 
questioned  without  being  advised  of  his  privilege  not  to 
testify,  and  was  not  Informed  of  what  offense  he  was  found 
guilty  and  senten©ed0  Defendant's  attitude,  manner  of  testify- 
ing and  other  indications  of  his  lack  of  familiarity  with 
court  procedure  were  within  the  court's  observation.   So  also 
was  his  lack  of  a  knowledgable  waiver  of  his  right  to  a  Jury 
trial 0  We  conclude  that  none  of  the  foregoing  grounds  asserted 
in  the  defendant's  motion  under  Secc  ?29presented  ""matters  of 
fact  not  appearing  in  the  record,  which,  if  known  to  the  court 
at  the  time  the  Judgment  was  entered,  would  have  prevented  its 
rendition,0*  Glenn  vc  People,  9  111.24  335*  3^©>  People  ▼»  Budasl, 
28?  111.  Appc  11?. 

There  remains  the  fact  that  when  defendant  was  arrested 
he  did  not  have  ""concealed  on  or  about  his  person,  the  revolver." 
It  Is  apparent  that  the  trial  court,  on  reading  the  transcript 
offered  in  support  ©f  the  motion  under  Sec  72  thought  that  the 
evidence  was  Insufficient  t©  support  a  conviction   This,  however, 
Is  not  a  basis  for  allowing  the  motion.   The  Supreme  Court  has 
held  that  a  writ  of  error  coram  nobis  does  not  lie  to  ©©rrect 
false  testimony  or  to  consider  newly  discovered  evidence, 
People  v0  Toahy,  397  111.  19.   A  fortiori  It  does  not  lie  t© 
review  a  finding  of  guilty  on  the  same  evidence. 


There  Is  language  in  People  v.  Dugan,  401  111.  kk2B 

M45-447,  which  indicates  that  the  Supreme  Court  favors  a  broad 
sweep  for  this  motion,  but  in  that  case  there  were  facts  unknown 
to  the  trial  court  at  the  time  of  sentence  which  would  ha¥e 
precluded  the  sentence.  We  see  nothing  inconsistent  with  our 
conclusion  and  the  decision  in  People  v.  Wojdas,  309  111.  App. 
382. 

For  the  reasons  given  the  Judgment  is  reversed  and  the 
cause  remanded  with  directions  to  deny  the  defendant's  motion 
under  Sec.  72. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


LEWE,  P.J,  AND  MURPHY,  J.  CONCUR. 
ABSTRACT  ONLY. 
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ELBA  M.  OLESEN, 

Plaintiff 


Appellant, 


APPEAL  FROM 


SUPERIOR  COURT 


LAFAYETTE  FISHER,  In  his  trust  capacity 
as  eserowee  under  instrument  dated  July 
25.  19^6, 

Defendant  -  Appellee. 


OOOK  COUNTY. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  an  accounting  in  which  plaintiff 
alleges  breach  of  a  fiduciary  duty  by  defendant  Fisher  in  falling 
to  return  an  escrow  deposit  made  by  plaintiff  with  defendant  on 
July  25e  19^6.     Defendant6 a   motion  for  summary  Judgment  was 
sustained  and  the  suit  was  dismissed.  Plaintiff  has  appealed, 

The  action  stems  from  an  attempt  by  plaintiff  to  purchase 
the  "Albion  Shores  Apartments  Hotel"  in  Chi©ago.   The  contract  to 
purchase  said  building  was  executed  on  July  10,  19^6.  The  seller 
was  designated  as  "The  Trust  Company  of  Chicago80  and  the  contract 
was  signed  by  Lafayette  Fisher  Mas  duly  authorised  agent  in  this 
behalf."  Plaintiff  delivered  to  Fisher,  as  eserowee,  earnest 
money  payments  totalling  $25,000,00,  $15,000,00  of  which  was  paid 
in  cash  and  $10,000.00  by  delivery  of  a  note  upon  which  defendant 
later  recovered  Judgment, 

Plaintiff  sought  recovery  of  this  $25,000.00  in  an  action 
against  Fisher,  The  Trust  Company  of. Chicago,  and  A.  Kamenjarin, 
a  broker  involved  in  the  transaction,   A  final  Judgment 
in  this  action  was  entered  against  plaintiff  on  May  27, 
1953.   The  court  found  no  fraud  on  the  part  of  any  of  the 


-2- 

defendantSo  Plaintiff  appealed  that  Judgment  and  this  court 
affirmed  (k   Ill0  App.2d  372) .   These  are  the  only  fasts  essential 
to  our  decision  here.   A  more  complete  statement  of  the  facts  can 
be  found  la  ©ur  previous  ©pinion. 

The  question  for  decision  here  is  whether  the  court 
below  was  correct  in  awarding  summary  Judgment  against  plaintiff 
on  the  ground  that  the  prior  adjudication  is  a  bar  to  maintenance 
of  the  present  action,, 

Plaintiff  contends  that  the  defense  of  former  adjudication 
is  not  applicable  here  since  Fisher  is  being  sued  presently  in  a 
trust  capacity,  as  escrowee,  whereas  the  prior  suit  was  brought 
against  him  as  an  Individual,,   Defendant  argues  that  in  reality 
the  same  parties  are  Involved  in  both  actions.  Defendant  also 
contends  that  an  escrowee  Is  not  a  trustee9  but  in  our  view  of  the 
case  it  is  not  necessary  to  determine  this  issue0  We  are  of  the 
opinion  that  plaintiff  is  bound  by  the  prior  suit  no  matter  how 
she  describes  Fisher  or  his  capacity. 

Defendant  does  not  dispute  plaintiff's  argument  that 
Identity  of  parties  Is  necessary  before  th@  defense  of  former 
adjudication  will  He.  But  the  requisite  Identity  is  present  if, 
though  nominally  dlfferent9  the  parties  are  substantially  the 
same,   Bayer  v„  Bloeh,  246  111.  App„  *H6,  Yoorheea  v.  Chicag© 
&  Alton  R.  Co..  208  111.  App.  86.   wIt  is  sufficient  for  the 
purposes  of  the  rule  relating  to  a  former  adjudication  that  the 
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parties  be  substantially  the  same,™  Hanna  v.  R@ad,  102  111*  596 

(emphasis  ours) „   The  Uc  So  Supreme  Oourt  has  pointed  out  that 

Is 
ffl Identity  of  parties ^©t  a  mere  matter  of  form,  but  of  substance. 

Parties  nominally  the  same  may  be,  In  legal  effect,  dlf f ©r sat. « «, 

and  parties  nominally  different  may  be.  In  legal  effect ,  the 

same,™  Chicago,  R.  I.  k   Pa@e  Ry»  G@o  vc  Schendel,  27©  U„  SD  611, 

620» 

It  is  true  that  plaintiff  sues  defendant  as  escrow®® 

In  this  action  and  sued  him  individually  In  the  previous  suit. 

But  we  see  n©  substantial  significance  in  this  facte  As  w© 

view  the  previous  suit,  even  though  the  Master  did  not  expressly 

find  that  defendant  In  that  suit  occupied  a  dominant  position  and 

that  plaintiff  reposed  confidence  in  him,  the  pleadings  set  forth 

facts  which  would  have  supported  the  theory  of  a  fiduciary  because 

plaintiff  alleged  she  was  not  versed  in  the  hotel  business,  had 

no  lawyer,  and  that  defendant  was  a  lawyer  and  drew  the  documents. 

The  theory  was  apparently  not  advaneed9  for  the  Master  found  that 

plaintiff  had  failed  t©  prove  fraud  and  did  mot  expressly  find 

that  defendant  was  a  fiduciary  who  must  establish  the  fairness 

of  the  transaction.   Nevertheless  we  cannot  see  that  the  result 

would  have  been  different  had  the  hearings  proceeded  on  the 

theory  that  defendant  had  the  burden  of  overcoming  the  presumption 

of  unfairness,  and  we  think  it  would  be  an  injustice  to  subffiit 

defendant  to  another  hearing  of  the  same  Issues,  in  the  light 

of  the  facts  that  plaintiff's  proof  at  the  prior  hearings  failed 

to  establish  fraud  In  the  documents  Introduced  and  that  both  the 

defendant  and  laaenjarin,  the  broker,  testified  to  sustain  the 

transaction. 
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Since  the  same  person  Is  the  defendant  in  both  suits, 
and  since  facts  an  alleged  to  show  he  was  in  a  dominant  position 
in  both  suits,  and  since  the  same  acts  are  alleged  to  be  the 
basis  of  fraud  in  both  actions,  we  do  not  see  any  substantial 
disparity  between  the  parties  in  the  two  actions. 

The  basis  of  the  doctrine  of  res  .judicata  is  stated  to 
be  that  public  policy  and  the  Interest  of  litigants  require  that 
there  be  an  end  to  litigation,  30A  Am.  Jur.  Judgments.  Sec.  326, 
To  allow  plaintiff  to  maintain  substantially  the  same  action 
against  substantially  the  same  party  would,  in  our  opinion,  serve 
only  to  defeat  this  policy. 

Plaintiff  contends,  in  arguing  against  application  of 
res  judicata  to  this  case,  that  defendant  deceived  the  court  in 
obtaining  the  prior  judgment  in  his  favor.   This  contention  is 
not  supported  by  anything  in  the  record  nor  by  anything  in 
argument  in  plaintiff's  brief. 

We  need  decide  a©  other  points.   The  court  below  was 
correct  in  holding  that  the  prior  Judgment  is  a  bar  to  maintenance 
of  this  action  and  that  there  was  consequently  no  triable  issue 
of  fact.   The  Judgment  is  affirmed. 

AFFIRMED. 

LEWE,  P.J.  AND  MUHPHI,  J.,  CONCUR. 
ABSTRACT  ONLI. 
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CHRIS  B.  SINK, 

Plaintiff  -  Appellee, 
GEORGE  W.  HANSEN, 

Gounterdefendant  -  Appellee, 

V, 

TABERNACLE  MISSIONARY  BAPTIST  CHURCH, 
a  religious  Corporation,  LOUIS  RAWLS 
and  WILLA  RAWLS,  his  wife;  et  al. ,  etc*,, 

Defendant account erplaintiff s 

Appellants. 
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MR0  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  action  to  foreclose  two  trust  deeds.   After 
defendants  filed  an  answer  and  counterclaimed  for  cancellation 
and  rescission  of  the  deeds  and  notes,  the  cause  was  referred  to 
a  Master  who  took  evidence  and  found  in  favor  of  plaintiff  and 
counter defendant.   The  court  affirmed  the  order  in  its  entirety 
and  entered  a  foreclosure  decree  approving  the  Master's  report. 
Defendants  appeal. 

The  first  loan  for  $100,000  was  made  in  1949  and  the 
second  for  $46,000  In  1951.   The  interest  rate  on  both  loans  was 
six  per  cent  and  the  leans  were  secured  by  trust  deeds  to 
defendants'  property,  which  consisted  of  six  lots  Improved  with 
a  church  auditorium  and  other  related  buildings,  having  an  appraised 
value  of  over  $400,000.   The  lenders  charged  a  commission  of 
$10,000  on  the  first  loan  and  $11,500  on  the  second,, 

Although  defendant  church  had  received  approximately 
$1,000,000  between  1948  and  1958,  It  was  in  default  on  both  loans 
by  October,  1954.  Plaintiff,  by  purchase  of  counterdef endant6 a 
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half  interest,  acquired  full  interest  in  the  loans  and  commenced 

this  action  in  Decembers  1954. 

Defendants  contend  that  the  loans  in  question  were 
usurious;  that  they  were  overreached  by  plaintiff  and  counter- 
defendant  because  counterdef endant  acted  as  a  lender  and  as 
borrowers'  attorney;  and  that  the  decree  was  contrary  to  the 
manifest  weight  of  the  evidence. 

Corporations  are  not  bound  by  the  usury  provisions  of 
the  Illinois  Interest  Act.   111.  Rev.  Stat.  1957,  ch.  ?4,  §§  4-5. 
Since  the  term  M corporation94  is  in  no  way  qualified  or  limited, 
we  think  the  Act  must  be  applied  to  all  corporations  in  the  same 
fashion.   It  is  admitted  that  defendant  church  is  an  Illinois 
religious  corporation.   Therefore,  the  defense  of  usury  is  not 
available  in  this  action. 

An  attorney  is  not  prohibited  from  making  loans  to 
his  clients.  Masters  v.  Elder ,  40?  111.  512;  Masterson  v.  Wall. 
365  111.  102.   A  business  transaction  between  an  attorney  and 
his  client  is  valid  and  enforceable  If  it  was  a  fair  transaction 
based  upon  adequate  consideration  and  entered  into  voluntarily, 
deliberately,  advisedly  and  with  full  understanding.  Rose  v. 
Frail ey,  10  111. 2d  514.   Independent  legal  advice  is  not  necessary 
where  the  dealings  are  fair  and  completely  within  the  comprehension 
of  the  client.   Trafelet  v.  M  &  C  Motors „  Inc. .  15  111.  App.2d 
53^;  see  also  Zelgler  v.  111.  Tr.  &  8av.  Bk. „  245  111.  180.   In 
our  opinion,  charging  the  client  a  f ee  for  routine  and  regular 
services  in  connection  with  such  a  transaction  does  not  in 


) 


-3- 

itself  render  the  transaction  void  as  long  as  the  above  stated 
requirements  of  fair  dealing  are  met.   Therefore,  the  fact  that 
counterdef endant  was  both  a  lender  and  borrowers'  attorney  does 
not  of  itself  establish  that  defendants  were  overreached. 

We  must  now  ascertain  whether  plaintiff  and  counter- 
defendant  met  the  previously  mentioned  standards  of  fair  dealing 
and  whether  the  decree  is  supported  by  the  manifest  weight  of 
the  evidence. 

It  should  be  noted  that  there  is  no  controversy  con- 
cerning the  terms  of  the  loans.   Likewise,  it  is  admitted  by  all 
parties  that  counterdefendant  had  acted  as  attorney  for  defendants 
on  numerous  occasions  and  performed  legal  services  in  connection 
with  the  loans  in  question  as  well  as  being  a  lender ;  that  a 
full  disclosure  of  all  relevant  Information  was  made  to  defendants! 
and  that  defendants  received  the  full  amount  of  the  loans  less 
commissions.   It  is  clear  that  the  money  received  by  defendants 
was  adequate  consideration  for  the  loan  agreements. 

Other  lenders  testified  that  much  higher  commissions 
were  usually  charged  on  laans  to  "Colored  Churches*1;  defendants 
did  not  rebut  this  testimony.  We  see  no  error  in  the  Master*  s 
and  the  Chancellor's  concluding  that  the  loan  agreements  here 
were  fair,  honest  and  open  transactions. 

The  remaining  question  relates  to  the  manifest  weight 
of  the  evidence.   Defendant  Rawls,  founder  and  leader  of 
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He  has  engaged  in  numerous  business  ventures,  including  printing, 
undertaking,  real  estate  and  hotel  operation.   H?  al bo  ha^  a 
geal  ctaale- hooker's  llaeaoe.-^He  has  consulted  several  other 
attorneys  in  these  various  dealings.  Rawls  made  many  loans 
with  eounterdefendant  as  well  as  with  other  parties.  Before  the 
loans  in  question  were  made  the  board  of  trustees  of  the  church, 
including  a  lawyer,  gave  the  matter  due  consideration. 

After  a  careful  examination  of  the  record  we  are 
convinced  that  the  decree  is  supported  by  the  manifest  weight 
of  the  evidence.   The  Master  and  the  Chancellor  could  find  on 
the  evidence  that  the  loans  were  made  voluntarily,  deliberately, 
advisedly  and  with  full  knowledge.  We  think  the  court  properly 
decreed  foreclosure. 

For  the  reasons  given  the  decree  is  affirmed. 

AFFIRMED. 

MURPHY  AND  KILEY,  JJ.  CONCUR. 
ABSTRACT  ONLY. 
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SUPERIOR  COURT, 
COOK  COUNTY. 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

These  consolidated  appeals  arise  out  of  an  attachment 
suit  based  on  an  account  stated,  to  recover  the  sum  of  $9»159» 
allegedly  due  the  plaintiff,  W.  B.  Fitzgerald,  from  the  defendant, 
Robert  Pike.   The  attachment  writ  Issued  January  20,  1958,  named 
Radiant  Manufacturing  Corporation  as  a  garnishee  and  specifically 
attached  moneys  due  Pike  from  Radiant,  for  commissions  earned  by 
him.  The  appeals  are  considered  separately. 

I. 
Defendant  Pike's  aooeal  is  based  entirely  on  the  theory 
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that  Fitzgerald  failed  to  prove  the  grounds  for  attachment  set 
forth  in  his  affidavit,  and  that  the  attachment  writ  should 
have  been  quashed  and  the  proceedings  dismissed. 

The  attachment  affidavit  set  forth  as  a  ground  for  the 
issuance  of  the  writ  that  Pike  was  "about  fraudulently  to  conceal, 
assign  or  otherwise  dispose  of  his  property  or  effects  so  as  to 
hinder  or  delay  his  creditors. M  A  nonjury  trial  on  the  issues 
of  attachment  resulted  in  a  finding  for  plaintiff  Fitzgerald. 
The  case  was  then  transferred  to  another  trial  Judge  for  a  trial 
of  the  issues  of  plaintiff's  complaint  and  answer  of  defendant. 
After  a  protracted  hearing,  Judgment  was  entered  against  Pike 
for  the  sum  of  $9»159« 

The  evidence  shows  that  on  November  9»  195^,  defendant 
Pike  entered  into  a  written  agreement  with  the  garnishee,  Radiant 
Manufacturing  Corporation,  for  the  sale  and  distribution  of 
MRegi scopes,*1  a  photographic  device,  which  Radiant  is  licensed 
to  distribute.  Pike  was  to  be  paid  $60  for  the  sale  of  each 
Regiscope,  and  the  agreement  was  for  a  period  of  two  years,  with 
the  obligation  of  Radiant  to  pay  fees  after  the  termination  of 
the  agreement,  until  all  fees  earned  were  paid  in  full.   The 
agreement  further  provided  that  Pike  was  to  pay  all  expenses 
incurred  by  his  organization,  but  that  Radiant  would  furnish 
advertising  and  literature  at  its  expense. 

Subsequently,  Pike  engaged  Fitzgerald  to  assist  him 
in  securing  sales  and  distributors,  and  by  a  written  agreement 
between  them,  dated  July  9»  1957,  Fitzgerald  was  to  receive  $10 
from  Pike  for  the  sale  of  every  Regiscope.  Pike  became  delinquent 
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in  his  payments  to  Fitzgerald,  and  on  December  13,   195?» 
Fitzgerald's  attorney  wrote  a  letter  to  Radiant,  requesting  the 
corporation  to  hold  up  Pike's  commission  until  the  matter  could 
be  amicably  adjusted. 

In  a  conference  on  the  afternoon  of  January  1?,  1958 • 
Fitzgerald  requested  Pike  to  authorize  the  garnishee,  Radiant, 
to  pay  direct  to  Fitzgerald  his  proportionate  share  of  future 
commissions.  Pike  then  went  to  the  office  of  Radiant's  attorneys 
and  later  that  day  told  Fitzgerald  he  would  not  give  such  an 
authorization  for  future  commissions,  and  that  he  was  going  to 
make  a  deal  for  all  parties  concerned.  He  admits  he  did  not 
tell  Fitzgerald  that  after  the  conference  and  on  that  same  day, 
he  entered  into  an  agreement  with  Radiant,  terminating  his  sales 
agreement  with  Radiant  for  the  sum  of  $15,000  and  commissions  mp 
to  January  31 „   1958, $2,500  of  which  was  paid  to  Pike  and  the 
balance  to  be  used  to  pay  Pike's  creditors  listed  in  a  letter 
attached  to  the  termination  agreement.   Fitzgerald  was  not  in- 
cluded in  the  list.  On  January  18,  1958,  Pike  flew  to  California 
and  there  re-established  a  permanent  residence. 

On  January  20,  1958,  Fitzgerald  filed  his  affidavit  and 
attachment  suit,  and  on  that  day  interrogatories  were  served  upon 
Radiant,  as  garnishee.  On  January  31»  1958,  Radiant  filed  its 
answer  to  the  interrogatories  and,  referring  to  the  termination 
agreement  of  January  17,  made  the  general  statement  that  garnishee 
setoffs  and  counterclaims  against  Pike  would  exceed  any  sums 
due  Pike. 
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At  the  hearing  to  determine  Fitzgerald's  right  to  an 
attachment,  upon  the  grounds  set  forth  in  his  affidavit,  Fitzgerald 
testified  that  in  a  meeting  in  his  office  on  January  14,  1958, 
in  the  presence  of  Fitzgerald,  his  son  and  his  attorney,  Pike 
admitted  owing  him  the  sum  of  $9,159,  and  in  response  to  a 
request  for  payment,  said,  "You  will  get  paid.   If  you  take  it  to 
court,  you  won't  get  anything."  Pike  testified  that  he  did  not 
"remember"  the  statement.  He  admitted  owing  Fitzgerald  $9,159* 
and  also  admitted  the  termination  agreement  with  Radiant,  and 
that  he  did  not  tell  Fitzgerald  about  it,  because  "I  don't  think 
I  hurt  Fitzgerald's  rights  in  any  way.   I  owed  him  money.   I 
don't  deny  that.w 

The  cases  cited  by  Pike,  to  support  his  theory  that 
the  proof  was  insufficient  to  sustain  the  attachment  affidavit 
allegations,  indicate  that  "There  must  be  in  the  transaction  the 
element  of  intentional  fraud.   If  that  element  is  lacking,  or  in 
other  words,  if  the  transaction  is  in  good  faith,  it  will  furnish 
no  ground  for  attachment"   (Moeller  &  Kolb  v„  Van  Loo  Cigar  Co., 
180  111.  App.  435,  439).   There  must  be  "a  preponderance  of  the 
evidence  that  the  conveyances  in  question  were  procured  *  •  * 
with  an  actual  fraudulent  Intent  on  his  part  to  hinder  and  delay 
his  creditors"  (Flppinger  v.  Ullrich,  178  111.  App.  611,  6l4), 
and  "fraud  is  not  to  be  presumed  when  under  the  evidence  the 
transaction  may  be  fairly  reconciled  with  honesty"  (Dempsey  v. 
Bowen,  25  111.  App.  192,  194),  and  "It  is  'not  enough  that  the 
effect  of  the  deed  was  to  delay  creditors,  but  It  must  have 
been  executed  with  that  purpose  and  intent'  «•  (Murry  Nelson  &   Go. 
*•  Lelter,  93  111.  App.  1?6).  Also,  that  a  debtor  "may  prefer 
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one  creditor  to  another,"  If  done  In  good  faith  (Schroeder  v. 

Walsh,  120  111.  *K>3,  fcll.)   (Italics  ours.) 

Applying  the  test  of  "good  f aith, » "honesty0*  and 
"purpose  and  intent,"  we  think  the  trial  court  could  find  that 
Pike  was  not  acting  in  "good  faith"  and  that  his  "purpose  and 
intent"  was  to  "hinder  and  delay"  the  payment  of  his  admitted 
indebtedness  to  Fitzgerald.  The  finding  was  Justified  on  the 
evidence  that  Pike  avoided  attempts  by  Fltsgerald  to  secure  a 
direction  from  Pike  to  Radiant  to  pay  Fitzgerald;  that  he  went 
directly  to  Radiant  and  signed  such  a  direction  for  other 
creditors,  not  including  Fitzgerald,  terminated  his  basic  con- 
tract with  Radiant  and  immediately  left  Chicago  for  the  estab- 
lishment of  a  permanent  residence  in  California.  We  believe 
there  is  ample  evidence  in  the  record  to  support  the  finding  of 
the  trial  court  for  Fitzgerald  on  the  attachment  issue. 

II. 

The  appeal  of  Radiant  Manufacturing  Corporation,  as 
garnishee,  is  from  a  judgment  order  entered  October  23»  1958* 
by  the  second  trial  Judge,  wherein  the  court  found  the  sum  of 
$18,907.10  to  be  the  fund  In  the  hands  of  the  garnishee,  Radiant, 
belonging  to  defendant  Pike,  and  then  entered. Judgment  on  behalf 
of  Fitzgerald  and  five  intervening  creditors  of  Pike. 

The  finding  of  the  court  that  there  was  due  Pike,  from 
Radiant,  the  sum  ©f  $18,907.10,  is  based  on  an  admitted  indebted- 
ness by  Radiant  of  $1^,287.10  and  the  sum  of  $^,620,  which  the 
court  found  due  Pike  as  additional  commissions.   In  a  statement 
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prepared  by  the  comptroller  of  Radiant,  showing  the  number  of 
Regi scopes  sold  by  Pike  as  of  January  29 »   1958 ,  seventy-seven 
were  deducted  because  Radiant  had  cancelled  the  sales  and  refunded 
payments  received,  and  in  the  order  of  October  23,  the  court 
found  Pike  was  entitled  to  a  commission  of  $60  each  on  these 
seventy-seven  Regiscopes. 

Radiant  contends  the  finding  as  to  this  additional  sum 
of  $^+,620  was  improper,  because  there  was  nothing  in  the  record 
to  show  that  Pike  or  his  accountant  objected  to  or  questioned  the 
deduction  of  the  refunds  from  his  commissions* 

The  agreement  between  Pike  and  Radiant  providers   "Fees 
shall  be  paid  to  you  within  10  days  after  Radiant  has  received 
payment  for  each  Regiscope  purchased."  We  agree  with  Radiant 
that  if  Pike  could  not  have  collected  these  commissions,  his 
creditors  could  not,  because  they  stand  in  exactly  the  same 
position  in  relation  to  the  garnished  fund  that  the  Judgment 
debtor  does,  and  creditors  can  enforce  only  such  rights  as  the 
debtor  might  enforce.   (Schmltz  v.  75th  &   Exchange  Drug  Co..  Inc, 
303  111.  App.  192*3   It  is  admitted  that  the  Regiscopes  were 
delivered  and  payment  accepted  by  Radiant.   There  is  no  showing 
in  the  record,  binding  on  Pike  and,  therefore,  on  his  creditors, 
of  any  special  agreement  to  relieve  Radiant  from  the  application 
of  the  rule  announced  in  Coey  v.  Coey  &   Go. ,  150  111.  App.  296, 
that  the  acceptance  by  Radiant  of  payment  for  these  sales 
entitled  Pike  to  Ms  commission.   The  subsequent  cancellation 
and  refund  by  Radiant  could  not  defeat  or  affect  Pike's  right 
to  commissions,  in  the  absence  of  a  special  agreement.  We  think 
Radiant  cannot  rely  on  the  absence  of  any  objection  by  Pike  to 
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avoid  liability  for  commlsslona  on  sales  for  which  it  made  refunds, 
and  that  it  had  the  burden  of  showing  a  special  agreement  by  Pike 
to  waive  these  commissions.  We  conclude  the  trial  court  was 
correct,  in  the  absence  of  that  showing,  in  finding  the  additional 
commissions  totalling  $4,620  were  due  Pike,  making  a  total  of 
$18,907.10  as  the  sum  due  from  the  garnishee  to  defendant. 

Radiant's  further  contentions,  that  the  Judgment  order 
of  October  23  is  erroneous,  are  directed  toward  the  separate  Judg- 
ments entered  on  behalf  of  Pike's  intervening  creditors  and  the 
failure  of  the  court  to  allow  other  setoffs. 

The  garnishee  interrogatories,  as  ultimately  answered 
by  Radiant,  set  forth  as  setoffs  against  the  garnished  fund, 
twenty-three  claims  of  creditors  of  Pike.  The  record  indicates 
that  some  of  these  claims  were  paid  by  Radiant  after  being  served 
as  garnishee,  and  contrary  to  section  21  of  the  Attachment  Act 
(111.  Rev.  Stat.  1957,  ch.  11).   A  number  of  these  claims  were 
Included  in  Pike's  list  of  creditors  attached  to  the  termination 
agreement  of  January  17 ,  1958.  On  April  9,  1958,  pursuant  to 
petition  of  Radiant,  the  court  directed  notice  served  Mupon  each 
of  the  persons,  firms  or  companies  who  have  made  claims  and  demands 
against  the  garnishee,  #  #  *  as  set  forth  in  the  amended  answer 
of  the  garnishee  to  plaintiff's  interrogatories,  which  said 
notice  shall  have  incorporated  therein  a  statement  informing  said 
persons,  firms  or  companies  to  appear  at  the  trial  of  the  within 
cause  on  May  1,  1958,  *  •  *  and  then  and  there  assert  all  of 
their  claims  for  the  payment  of  obligations  incurred  by  the 
defendant,  Robert  Pike,  in  the  name  of  Regiscope,  a  Division  of 
Radiant  Manufacturing  Corp. M 
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Eight  creditors  of  Pike  filed  intervening  petitions. 
These  lntervenors  were  included  in  the  Pike  liat  of  January  1? 
and  in  the  amended  interrogatories  answer  of  Radiant.   One 
intervener  dismissed  its  petition,  and  two  others  offered  no 
proof  in  behalf  of  their  claims.   There  was  no  contest  by  anyone 
as  to  the  amounts  of  the  remaining  five  claims,  or  that  they  were 
due  and  owing  by  Pike.  However,  there  was  testimony  to  the  effect 
that  three  of  the  claims  were  direct  obligations  of  Radiant. 
Radiant  contended  that  these  three  claims  were  obligations  charge- 
able to  Pike  under  their  original  agreement.   In  the  final  Judgment 
order  of  October  23»  1958,  the  trial  court  disposed  of  the  claims 
of  the  five  lntervenors  without  making  any  finding  as  to  the 
claims  of  the  Pike  creditors  on  which  no  Intervening  petitions  were 
filed,  and  on  which  no  evidence  was  offered  by  anyone,  including 
Radiant,  except  testimony  as  to  several  claims  paid  after  the 
service  of  the  garnishee  interrogatories  and  summons.   The  court 
entered  Judgment  for  the  remaining  five  lntervenors.  Two  Judg- 
ments were  entered  in  the  name  of  defendant  Pike  for  the  use 
of  the  named  lntervenors,  and  three  Judgments  were  entered  against 
Radiant  direct. 

We  agree  with  the  contention  of  Radiant  that  the  two 

use  Judgments,  as  entered,  are  improper.   No  Judgment  was  entered 

directly  against  Pike  prior  to  the  entry  of  the  use  Judgment.  In 

an  attachment  proceeding,  the  court  must  acquire  Jurisdiction  over 

the  defendant  and  proceed  to  render  Judgment  against  him,  before 

it  pronounces  Judgment  against  a  party  who  is  summoned  as  a 

garnishee.   Iroquois  Furnace  Co.  v.  Wilkin  Manf.  Co. ,  181  111.  582, 
590. 
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In  the  instant  case,  the  claims  of  these  two  intervenors 
were  proper  charges  against  the  funds  in  the  hands  of  the 
garnishee,  and  the  court  did  have  Jurisdiction  over  the  defendant, 
Pike,  and,  therefore,  should  have  rendered  Judgment  against  him 
for  each  of  the  intervenors  before  entering  the  use  Judgments 
against  the  garnishee,  Radiant. 

As  to  the  three  separate  Judgments  entered  directly 
against  the  garnishee,  there  is  no  dispute  by  the  garnishee, 
Radiant,  that  these  were  not  proper  claims,  payable  out  of  the 
funds  due  Pike,  and  the  evidence  in  the  record  was  sufficient 
to  have  warranted  the  court  in  entering  direct  Judgments  against 
Pike.   Therefore,  and  without  determining  the  right  of  an  inter* 
venor  to  obtain  a  Judgment  directly  against  a  garnishee,  we 
believe  the  trial  court,  in  this  case,  properly  should  have 
entered  a  Judgment  for  these  interveners  directly  against  Pike, 
and  then  entered  use  Judgments  against  the  garnishee. 

As  the  record  conclusively  shows  that  these  five  inter- 
venors were  creditors  of  Pike  and  were  entitled  to  be  paid  out 
of  funds  in  the  hands  of  the  garnishee,  Radiant,  belonging  to 
the  defendant,  Pike,  we  believe  that  pursuant  to  the  authority 
given  to  this  court  in  section  92  (1)  (e)  of  the  Civil  Practice 
Act  (111.  Rev.  Stat. 1957,  eh.  110) ;  3  I. L.P.,  Appeal  and  Error, 
5931*  proper  Judgments  should  be  entered  here. 

Therefore,  in  accordance  with  the  conclusions  of  this 
court,  it  is  ordered  and  adjudged  that  a  Judgment  be  and  it  is 
hereby  entered  against  Robert  Pike,  defendant,  for  Larson 
Calculating  and  Typing  Service,  Inc.,  in  the  amount  of  $1,925.96 
and  costs;  for  Herman  Dykema,  d/b/a  Madison  Accounting  Service, 
in  the  amount  of  $1.7^25  aud  costs;  for  Sladsr  Corporation  In 
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the  amount  of  $^99.36  and  costs;  for  D  &  L  Office  Furniture 
Company  in  the  amount  of  $803.7?  and  costs ;  and  for  Robert  Wurman, 
Sonia  Simon  and  Janis  Q-agnon,  d/b/a  Boulevard  Employment  Service, 
in  the  amount  of  $288  and  costs;  and  it  is  further  ordered  and 
adjudged  that  Judgment  be  and  It  is  hereby  entered  in  the  name 
of  Robert  Pike,  and  against  Radiant  Manufacturing  Corporation, 
as  garnishee,  for  the  use  ©f  Larson  Calculating  and  Typing 
Service,  Inc.,  in  the  amount  of  $1,925,96  and  costs;  for  the 
use  of  Herman  Dykema,  d/b/a  Madison  Accounting  Service,  in  the 
amount  of  $1,7^9.25  and  costs;  for  the  use  of  G-lader  Corporation 
in  the  amount  of  $^99.36  and  costs;  for  the  use  of  D  &  L   Office 
Furniture  Company  in  the  amount  of  $803.77  and  costs;  and  for 
the  use  of  Robert  Wurman,  Sonia  Simon  and  Janis  Gagnon,  d/b/a 
Boulevard  Employment  Service,  in  the  amount  of  $288  and  costs. 

The  Judgment  order  of  October  23,  1958,  makes  no  dis- 
position of  the  remaining  setoffs  claimed  by  Radiant  in  its 
various  pleadings.  The  presumption  is  that  the  court  rejected 
them  as  proper  setoffs.   This  was  correct.   These  creditors 
did  not  present  their  claims  in  these  proceedings  when  so 
directed,  and  Radiant  offered  no  evidence  in  lieu  thereof  to 
warrant  the  court  finding  them  to  be  proper  setoffs. 

Therefore,  this  court  concludes  that  the  order  of  the 
trial  court  sustaining  the  issuance  of  the  writ  of  attachment 
should  be  and  it  is  hereby  affirmed,  and  that  the  Judgment  order 
of  October  23,  1958,  except  as  herein  modified  by  the  Judgments 
being  entered  by  this  court  for  fi^e  intervening  creditors,  should 
be  and  it  Is  hereby  affirmed. 


AFFIRMED  AS  MODIFIED. 


LEWE0  P. J.,  AND  KILEY,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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Ms  is  an  appeal  by  the  defendant,  Jar*es  v.  :-:&8beer, 
from  a  filial  order  of  the  Circuit  Court   of  Bureau  County,  Jed 
iyntf  presidiai,  entered         L$,  1958  #  dir©cti;n  the  de- 
.o  pay  !•  ax?  S*  Saabeer,  the  plaintiff -appellee,  his 
former  wife,  the  sue*  of  §*£  «0I    full  for  back  maintenaiee  I 
support,  of  their  three  minor  children,  a -4,  further,  fee  pay 

&>©C --per  week  thereafter  for  the  support  of  the  children*  The 
order  was  entered  subsequent  fee  a  petition  of  the  plaintiff, 
Mary  E.  iCaebeer,  filed  September  30,  195$  for  a  rule  o,  the  d©~ 

I  ,  Janes  V,  Rasbeer,  to  show  cause  why  he  should  o;  be 
held  in  eonteapt  for  failure  t©  comply  with  the  ©ririnal  decree 
of  divorce  of  June  5,  1952,  as  subsequently  modified  February 
20,  1953,  which  decree,  as  so  sodifiod,  required  a  pay&snt  of 
-45*i>"  per  week,  it  bein^  alleged  the  defendant  \mu   the:-  de- 
li quent  la  a  total  aaount  of  £1165  •&-<    order  was  ex*. tared 
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thereo  direct!  .g  the  defe.idant  to  appear  ad  show  cause,  r. 
he  filed  &  motion  to  dismiss  this  pet.       the  rrounds, 
■riNMVMM^  t&sft  "ho  Mnmnm  ^ui<-:  ^««:-  pwifctwfly  a,: -n.n.y.'in  s '  If 
the  Circuit  '.ourt,  Jud  e   *©  .  presiding  la  gas  order  of  iopt- 
•aber  25,  1955  on  a  prior  pet:    of  the  plaintiff  filed  Septem- 
ber 16,  195$  to  Etodify  the  decree,  which  prior  petition  had  asked 
that  the  defendant  be  required  to  pay  a  sum  which,  with  what  he 
had  1 .:  fact  paid  si  ee  9mm  1,  1957,  tl20*QC  $«r  aeatfc,  would 
equal  ~45*9C  per  week  for  the  period  Jw*  1,  1957  to  date,  and 
that  he  pay  $50*OC  per  week  in  the  future,  and  which  order  of 
September  25,  1956  had  found  the  allegations  of  that  prior  pe- 
tition not  proven  a-d  had  denied  the  prayer  thereof,  froa  the 
record  we  find  that  apparently  no  dlsposi-    was  ever  raade 
this  motion  of  the  defendant  to  dismiss.  Than  later,  in  October 
15,  195$,  the  defendant  filed  a  peti'cio;.-  tc  riodify  the  decree,  as 
previously  modified,  so  as  to  require  hi     : ;  12C*06  p&r 
in  the  future  and  to  order  that  the  HSOcftr  per  wesitk  he  had  act- 
ually paid  since  February,  1957  was  in  full  of  all  he  owed  from 
then  to  the  preset  tiae,  the  defends   .  this  petition  maki 
no  nantion  of  his  prior  actio.-.  >  to  dismiss  or  Judge  Dixon's  prior 
order  of  September  25,  1953  or  the  plai  tiff »s  prior  petition  of 
September  16,  19553,  and  alle/i  ,  ft  %mw  alia,  that  by  arreeme 

rebruary,  1957,  his  payments  were  reduced  to  .:-12tv&t  mv  h 

for  a  litaited  tiae,  at  the  end  of  which  time  a  further  hear 
was  to  be  held  but  was  not  held,  that  he  has  in  fact  paid  $120*00 
per  aontjk  frora  February,  1957  to  date,  that  since  February  20, 
1953*  when  th©  decree  was  raodified  to  th5J&?  per  week,  his  prea- 
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•3  |  wife  is  *  ■<**  waployed,  they  have  t    MP  child,  his  a** 

car     have  decreased,  the  plaintiff  Is  employed  and  earn® 

about  $65«i©  per  week,  she  has  rose  rentals  of  IXMMS  per  «»** 

from  a  house,  he  has  had  a  poraaue^t  IN  partially  disabl . 

jury,  has  certain  medical  expenses,  has  certai n  added  labor  coats 

|  .  his  business,  NPMt  pay  KM*  per  week,  *»*  •*»•«  pay  «ore 

tha-  the  HftMB  per  nonth  he'®  be©     r     Ml  payl-  I  .     &  I  the  same 

day,  October  15,  1958,  the  order  appealed  from  was  entered,  the 

order  reciti.  paragraph  2  thereof  as  follow* 8 

"■That  the  parties  have  .heretofore,  ts  open  «o^t,  agreed 
ad  stipulated  that  this  cause  should  be  heard  upon  the 
JuestioVof  the  nodificatic-  of  the  aocree  of  divorce 
heretofore  catered  herei  .  ia  rerara  to  the  VW**^o£ 
child  support,  and  that  r.hie  Ce*art   ehoula  determr:e  the 
•idii  of  the  isi«ia%3t*l  childre .  *-.d  the  ability  of  the 
defendant  to  pay.1* 

Jtue  5,  1952,  the  piai..tiff  had  obtai/ed  M»  or- 
ir.al  decree  or  divorce,  the  decree,  purauar^  *  an  iil'.WI 
the  parties,  award!  tg  her  the  car®  IP*  custody  of  the  three 
or  childre  -,  the.-;  of  the  a*;es.  I  years,  three  years, 

and  I*  aa.ths,  subject  to  reasonable  visitation  rights,  Wti 
order!  :•    the  defendant  to  pay  135  **f  per  W*  for  the  support 
of  the  plai-tiff  *t#  the  three  ©hilar*  .    This  decree  was  sub- 
sequently modified  by  the  order  of  February  20,  1>53.  m  P*- 
titio  >  of  the  plaintiff,  to  set  the  m    ■      at  ?45«ee  per  week 
to  be  paid  by  the  defendant  thereafter  for  the  support  of  the 
plaintiff  and  the  three  childre  * 

At  the  last  heari  .Todifietf  I         he  plaintiff  tes- 

tified that  she  is  ear XV  about  |  e5-  ^s  per  nook,  cold- 

er! .     overtures  she  MM  her  or.  home,  subject  to  a  NtfMMI  °t 
^55OO*a0|  she  has   'L  per  MB**  ,  rose  rentals  from  I         <*r 

property  to  V  last  few  years  U  has  practically  show,  a 

loss  because  of  repairs  a-d  upkeep;  there  was  *  Infernal,  oral 
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I   I      arch  or  i'ebruary,  1957  under  which  the  defe 
paid  up  all  the-:  delinquencies  la  the  support  payments,  was  to 
pay  I*  120.CC  per  sac-nth  the-  for  a  while  and  has,  i-   fact,  dore 
so  since  "arch  1,  1957}  the  defendant  formerly  paid  ^•©C'par 

;roa  1'  1  hie  delinquencies  1b  1957?   $&S$«£Q  per 

th  is    insufficient  to  feed  m\&  clothe  the  three  al-.cr  chil- 
dren who  are  nm  all  i»  school  and  are  MM*  respect 3  vely,  16,  10* 
7  years  old;  S15.9&  if     l£«£t  per  week  la  the  coat  per  child; 
a.d  the  defendant  has  net  contributed  to  her  or  the  children's 
Ejedlcal  expenses. 

The  defendant  testified  that  he  is  in  the  tavern  bus- 
iness and  that  his  net  income  is  froa  §J*©0O*#  3#6$6 ,       :>er 
year  froa  that,  and,  in  addition,  he  has  $36§*$l  a  year  Aran  an 
i.iherita^caj  he  said  his  net  income  fvoet  the  business  is  less 
tha    .      1952  and  1953,  fcut  he  cannot  state  what  the  business  - 
com  was  in  1952  aid  he  did  ail  testify  what  it  was  S         If* 
or  la  any  auacaedi.ig-.  year?  his  jjroas  sales  have  net  decreased 
since  195C,  bat  expenses  have  mounted,  though  he  has  no  idea  ! 
how  tsuch  la  dollars;  his  oriri-al  taiSMNI  investment  was 

,000jQ6£  but  he  does  not  know  how  isueh  he*s  added  or  its  pres- 
ent value;  by  reason  of  an  injury  la  1953  he  has  become  partly 
capacitated  and  forced  to  hire  help  at  the  tavern  at  tha  rate 

■ 

ef  fl5.de  per  week;  he  has  radical  expenses  because  of  M 
jury  la  approximately  the  sum  of  f25*8C  per  nic.naj  he  has  a  wife 
.'.ow  and  they  have  one  child  four  years  old,  aid  his  wife  is  m 
ow  eraployed;  he  owns  a  horse  cost.  |         ,  ,6CO.0v  aa  which  there  ia 
presently  a  Berthage  of    4#jMa>^W  ia  which  he  pays  $&§6«60  per 

- 

awnth;  he  owns  a  1957  Gldsmobile  and  owes  flja  Mr~  i  UCC^o 
it;  he  has  a  substantial  interest  i  -  a  to5,<X®*Mhmt*m& 
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I, ,     ,  he  has  bee,  payi  m    *»  plaintiff  H*0<       par  r*o.ah 

si  ce  February,  1957  «M  says  he  »  ■**  * *  ^ 

thought  the  Hfomal,  verbal  reduction:  to  §»»•*  per  nonth  li 
1957  was  to  c  ue  tattt  later  taoddfied*  «*  he  toow  it  is 

difficult,  to  keep  the  childrc     -45*ec  per  week. 

The  defe;.da.-t  urres  two  eJWW**  for  reversal,  namely, 
(1)  that  the  order  to  pay  ItfNM        $  ***  *W**  ****  :xl 
have  lm  entered  because  th»  issues  had  beer,  adjudicated  by 
jud,-e  H»«l  fern**  order;  and  (2)  that  the  order  to  pay  HM8 
per  week  is  it*  supported  by  the  WHHW,  but  e*  the  cc.  trtry 
i.  ec  ,-rcsaly  excessive  and  inequitable  as  to  amount  to  an 
abuse  of  mmmmm  m  the  part  of  the  trial  court. 

We  mm  see  Ml  «M      -  ' -rst  content:-,   «      he  de- 

fendant,  by  later  ft***  4   ad  **»■»*         -hat  the  l/ourt  nigftt 
hear  MM  case  upo  i  *•  quest .         *  fetal  ioodif  icatio  *  of  the  de- 
cree, as  edified,  in  regard  to  the  payoe  child  support, 
and  should  deterge  the  undi  or  the  childre/.  a,d  the  ability 

of  *t  mWmm         pay*  ■  *  *  ****  fill:-  Ms  ow-  patitio '  t0 

»cd±fy  the  decree,  Matt  I    Ml  referer.ee  therein  to  his  former  no- 
tion to  dismiss,  the  prior  order  of  September  25,  feUt  or  the 

prior  plaintiff's  petition,  waived  any  ri.  U    »  be  heard  m  his 
prior  notion  to  dismiss  the  plaintiffs  prior  petition  a  I  as- 
ouiesced  in  the  tourtt.  |g|i|lnHn  as  it  did  to  determine  the 
merits  of  the  modification  requested  by  the  defendant.     He  ca  - 
not  :;ow  urre  U  the  Appellate  Court  a  point  concert--,  claio* 
res  judicata  which  he  apparently  di  press  U   the  trial  cc.ir  , 

Upo    familiar  principles,  a  party  ca   «t   I*  his  case  •  Ui*ory 

|a  the  trial  court  aid  on  a'   entirely  differs.  I   theory  I     the 
Appellate  Courts     fmpifc  ex  rei  LV:  ■    Yt,  :,'.t.^«  ft  ^  -t  Bfii 
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(1951)  409  HI.  Ml  _;,.  I i Pi  jLfcJgmmS  (W56)  7  111. 
(2)   5455   j    m  I  t*r^-  Y*  tili  <*-*-  (1944)  3^7  XL1*  520; 

;;1LL1A-.  v.  I.. -     ©«**§»   (1596)  163  111,  34£;  ! 

;t  v.  A    ISJjttafti  1X913)  257  111.  214 J  2*-^ 
„  |  Pff  -t,  ^f  v,  uf,  e*».  <1«%)  151  HI.  512.  tfs  eigfcfe  also 
obsarve  that,  apparently  as  a  further  part  of  the  sooawtiat  in- 
formal procedure  adopted  by  the  partis®  here,  the  ple.;    f  has 
apparently  also  acquiesced  la  vho  'ifc-JT'c^   proceeding-  &s  it  41 
to  determine  the  merits  of  the  requested  aodif ication ,  and  did 

. ,  evidently,  press  a^y  cia.:   I  -■  relief  by  way  of  contempt 
against  the  defendant  for  aliened  past  delinquencies,  and  she 
suet  be  considered,  mnfiiT  the  circumstances,  as  leHSHi  waived 
that,  particular  possible  fcr.i  of  relief.  By  a^reeseat  and  stip- 
ulation parties  csay  submit  a  justiciable  issue  such  as  the  re- 
quested modification  her©  involved. 

The  order  of  raodificatic    "abruary  20,  1953  direc- 
ted the  defendant  to  pay  fe)M0  per  week  for  the  support-  of  the 
plaintiff  and  the  three  children.  That  order  has  never  be 
changed,  so  far  as  the  record  appears,  until  the  present  order 
of  October  15,  IfHe  k&   of  abc.    >nch  1,  1957  apparently  t.he 
defendant  was  sooswhat  deli aqua    $  those  delinquencies  were 
thav>  paid  up.  Fr©®  about,  the;,  to,  prestsaably,  the  date  of  the 
present  order,  Dctober  15*  lilt*  the  defeudant  lias  In  fact  act- 
ually paid  >;120.ec  per  aaata^  and  the  plaintiff  has  aeeepted  that 
araoun.t,  without  evidence  of  any  objections  or  protest,  and  with- 
out calling,  the  Batter  to  the    .-t«s  atte.  .    upon  a  pe'  ■ 
for  citation,  or  otherwise,  u.  nil  the  proceedings  of  September, 
1958  heretofore  stated.  8©  ©rders  were  entered  or  other  pro- 
ceedings of  record  had  la  1957.     -  parties  testified  to  sees© 
supposed  oral  aiderstandin  I    1957  ©HI  there  was  no  writ-. 
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evidence  or  record  thereof  and  the  setter  was  left  in  such  a 
nebulous  state  that,  we  *•  perceive  there  was  any  real 

iaaatin£  of  the  minds  or  agreeiaent,  aaich  less  ar.y  approval  by 
the  -c  of  any  proposed  changes*     To  whatever  extern,  the 

$45*90  per  week,  stated  la  the  order  of  February  20,  1953  was 
alimony  for  the  support  of  the  plaintiff  she  probably  could,  & 
we  think  did,  frets  March  1,  1957  waive  and  release  it  by  accept- 

he  lesser  £ 120*00  per  Beat*  tfe  as  of  October  15, 

1953 *    without  objection  or  protest  or  call:-       -ha  subject  to 
the  Court's  attention,  -  at  any  rate  she  is  not  appealing  ft 
the  present  order  and  is  heand  by  its  terras  so  far  as  it  settles 
and  adjudicates,  by  the  ||fl&»98  I  pricr  deiiueuer.eies, 

if  any,  in  alimony  (or  child  support)*     But  to  whatever  extent 
that  t45«£ef  par  week  was  child  suppert  for  the  euppor.   1     .he 
children  she  had  no  authority  to  waive  and  release  it  lis  whole 
or  In  part  fro©  "arch  1,  1957,  without  at  least  a  proper  order 
of  '|ourt.  author! slag  such,  and  we  think  she  did  not  so  waive  and 
release  it  in  whole  or  la  part,  by  so  impel      the  lesser  ':<12Q*jQCT 
per  stonth  payraents.     It  appears  from  the  record  and  abstract  of 
the  trial  court's  comments,  •  3uch  is  m%  specifically  sta- 

ted in  the  order  itself  of  October  15,  195$,  -  that,  la  the  ab- 
sence of  soae  other  or  better  surest  ton  £sea  the  parties,  the 
iourt  considered  that  since  the  045  •*&  p®?  weak  was  for  the  sup- 
port of  k  people,  -  He?  plaintiff  and  3  children,  -  ©ne-fourth, 
or  J 11.25,  per  week  would  for  this  purpose  be  considered  as  ali- 
wmj  for  the  support  of  the  plaintiff,  and  three-fourths,  or 
33*75,  P&t  weak,  would  i^r  this  purpose  be  considered  as  child 
support,  for  the  childre,  .     .he  *12Q*W?  per  rnmOk  actually  paid 


, 


by  the  defendant  fro®  about  farch  1.  1957  to  as  of  Oevober  15, 
1950  is  about  £30.30,  vr  scssewhat  lees,  per  week.    Credl 
that  oxi  the  ^33.75  per  week  due  for  child  support,  under  theee 
circuits  ices,  under  the  order  of  February  20,  1953,  leave*  a 
deficiency  U  child  support  cf  abc.  -75,  or  tiWWiHt  ■**•# 

per  week,  -  or  ft**  &!«**•  or  sooewhat  »re,  per  raonth,     In 
the  absence  of  a^y  better  M<l«lU«  froa  tl»  parties,  the  7oun 
rowided  that  estimated  deficiency  off  to  '2C*fc£"per  month,  which, 
for  the  19*  Jsonths  faff  Kerch  1,  1,    .      I  October  15,  1956%  is 
about  |||t«tti  %^lch  was  fisyOiaad  to  an  esttssated  deficie 
in  child  support  of  UOCJ^r'as  ft*  October  15,  1953,  aid  that  is 
the  reason  and  computation,  as  we  understand  it,  for  the  £400.00 
judgptst  included  la  the  preset  order,    nucfc  is  within  the  scop©' 
of  the  evidence  and  its  reason-able  inferences  a  -andoants, 

an..,    I    ier  the  cireuaatancaa,  we  are    .©<■  disposed  to  disagree  with 
the  trial  court's  analysis,  estimates,  and  computation. 

As  to  his  second  contention,  the  defendant  takes  Vm 
position,  pri  eipally,  that  the  plaintiff's  I:  coae  oJ  Mr 

ross  per  weak  *Mll  be  combined  with  the  iaeone  of  the  defend- 
ant, which  is  about  &*f8t«fi0  per  year,  ia  datem-.  how  ®uch 
he  should  pay  for  support  of  the  r,i..or  children.     This  positio- 
ia  untenable,     the  crder  appealed            orders  hin  to  pay  :35.- 
per  week  solely  for  gud  ID  behalf  of  "-he  children,  -  child  sup- 
port  |  ly.    Ha  *•  not  ordered  by  this  order  to  pay  tayUlM  for 
the  support,  of  his  former  wife,  -  alissony.     However  valid,  i.  a 
proper  case,  raay  be  the  principle  the  defends:     mm   -  combin- 

the  i  mm  of  the  wife,  where  she  has  a  -oaa,  sad  the 

cose  of  the  I  ll  ■  \  considering  what  should  be  allowed  from  that 
ai^TState  for  her  support,  dedv.n  |  such  sum  her  liiH% 
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and  cc- sideri.-r  the  reaainder  as  her  proper  allowance  to  be  paid 
by  hira*  U  deter  aline y  only  for  the  support  of  the  wife, 

the  principle  has  M  application  as  such  under  these  circura- 
stages  la  deteroi-ii -t»  as  this  order  does,  only  child  support 
for  the  ninor  children,     .a:::.!^,  Yi  cAHTV'"'»*^ir   f***)  W  ill. 
App.  324  *td  ftjflgpK  v-  P«™'°  <1917)  279  111*  300,  referred  to 
by  the  defc  it   .,  and  C'IJ£S :  t.      :;  j       (1922)  3C5  111,  2X6, 

ther  case  involri       .hat  ssattar,  all  coneer  ed     only  alin.o  y 
for  the  support  only  of  the  wife,  and  i  ot  child  support.     Al- 
though the  mother  is  also,  next  responsible*  so  far  as  the 
children  are  concerned,  for  their  support,  the  primary  liabil- 
ity fur  child  support  rests  he  dafa.«da st  Z&thsr,     1'ha  ob~ 
li.atio     -       -he  father  to  support-  his  children  berins  *h*r     the 
child  is  bom  and  c           ues  during  H*  alacrity  of  the  child, 
and  is   -ot  affected  by  a  divorce  daerae  no  provisions  of 
such  decree  nranti;-r  the  care  and  custody  of  the  child  to  his 
former  wife:     .:*!£&  v.  |  mM  (1925)  31?  111.  1©M  £         _JLt 

PLS .,.,(1399)  S$  111,  App,  IS'".       Aline  y  for  the  support  of 


the  forxser  wife,  a.d  child  support,  for  the  support  e-f  the  chil- 
dren are  distinct  and  separate  thins,  ana  the  fact  that  the  di- 
vorce decree  gMNM  the  care  a--d  custody  of  the  children  tc  the 
sic  ther  does  .ipose  upo    her  the  burden  cf  their  support  or 

release  the  father  from  that   duty*     KolSzifc'va.  H&  (1904) 

112  111,  App.  326;  PLASVi..  v.  PLAC  :     iUCs)  47  111.  *§• 

We  also  note  that  the  defender t,  la  effect,  admits 
that    120, Qe  per  ;aonth  is  reasonable,  that  he  ca;  pay  that  sun, 

has  in  fact  bee.  payi  ♦     I     fact,  he  paid    45^0  per  weak 

for  eom  time  after  the  February  t04  1953  aodlficatio - ,      he 


! 
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original  ZtfM)  per  week  figure  determined  |a  the  ov  l  de- 

cree of  June  5,  1952  was  by  agreement  of  the  parties,  and  pre- 
sumably the  defendant,  hisaself  considered  it  reasonable,   ;  .  ac- 
cordance with  the  needs  of  the  recipients,  and  within  his  abil- 
ity to  pay,  under  the  then  circur  .es.     There  is  s*th£ 
indicate  the  needs  or  the  children  arc  any  less  as  of  October  15, 
195S  than  as  of  June  5,  1952  or  February  20,  1953*  -  i-    fact,  the 
natural  iuferar.ce  from  the  evidence  as  to  their  a^-es  and  posi- 
tions in  school  would  indicate  their  r.>eeds  are  probably  more, 
let  the  order  of  October  15,  195&  sets  the  figure  to  be  paid 
by  the  defendant  for  child  support  at  zy$M>  per  week,  -  the 
sa&e  as  did  the  decree  of  June  5,  1952  and  *:10J)$pmr  week  less 
than  did  the  oodtfiea-.          r6»r  of  February  20,  1953*     The 

&0*0ti  per  month  f if. tire  the  defendant  asks  is  about  1 30*00  per 
week,  -  or  only  #f*£0  per  week  less  than  is  set  Is  the  order  of 
October  15,  195S,     The  £J5»flC  p^r  week  set  in  that  order  is  only 
about  M49IW  week  more  than  the  .-^"per  month  actually 

paid  since  early  1957*  and,  so  far  as  the  orders  in  the  record 
are  eoncer.  ed,  it  is  $l£JO0per  weak  less  than  the  'lk5J%r£er 
week  set  in  the  February  20,  1953  ^edification  orter  with  which 
the  defendant  was  apparently  able  to  comply  and  did  comply  for 
several  years.     Disregarding  the  unsupported  conclusions  and 
opinions  in  the  def endanttg  testimony,  there  is    o  substantial 
evidence  his  net  i.icosie  is  saterially  less  in  195#  thai  la  1952 
or  1953,  and  considering,  the  properties  he  has,  the  other  sub- 
stantial obligations  he  is  evidently  able  to  undertake  and  to 
keep  up,  a  id  the  reasonable  inferences  therefrom,  he  would 
sees  financially  able  to  pay  at  least  what  is  ordered  here  for 
child  support,  ad  some  of  the  alleged  changes  of  circumstances 
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he  urres,  thouifo  chafes,  are  at*  legally  significant  cha,  es 
as  related  to  the  children  needs  or  hie  obii;atio  :  ad  abil- 
ity to  support  the  children,  1  -dor  jJUJ^,,>l4ly  rW*  Prf-^t,» 
Iflgj  par.  IS.  wwhe^  a  divorce  shall  be  decreed,  the  Court  nay 
raake  such  order  touchi  «  f^3*^*  the  care,  custody  and  support  of 
the  children,  or  any  of  them  as,  fros*  the  circumstances  of  the 
parties  and  the  Milium  of  the  case,  ©hall  be  fit,  reasonable  g 
just"  -  -  and  -  -  "Th*  Court-  eay,  M  application,  from  tin*  to 
tine,  sake  such  alterations  la  *=^*  the  care,  custody  and  rap- 
port of  the  children  as  shall  appear  reasonable  W*A  proper." 
The  taurt  may  alter  the  allowance  required  of  the  defendant,  father 
as  to  support  of  the  children  as  the  necessities  of  the  children 
and  the  ability  of  the  father  5*ay  require,  the  welfare  of  the 
children  iMft&f  the  eo^trolli;-*..  consideration,  but  the  &®£®r-&& 
father  here  liiiltlUij  a  modification  had  the  burden  of  establisa- 

Mf  proper  and  sufficient  evidence  the  siaterial  ehanres  .   se- 
ditions ad  eirouostaneee  relating  to  the  children  *s  needs  or  Ms 
ability  to  pay  which  would  justify  a  sodificatio;,:  ±L2£2a*.j£& 
*::d  Pi*:;,,  p.  392..- .334;  J^LiLJEx-^i^  .^  d*M  W  HI.  App. 
444.  Vhe  defendant  says  his  complaint  m   this  appeal  concerns 
the  amount  of  the  raodif.icat.io,.,  -  that  there  should  have  beer,,  a 
reduction  of  niore  than  ^tfttpW  week  froa  the  February  20,  1953 
aediflcatioa  order.  We  think  it  clear  he  has  not:  satisfied  the 
burden  of  proof  to  justify  any  greater  modification  "ban,  is  made 
by  the  present  order, 

sideri-i.;  all  this  evide.ee,  a-.d  the  reasonable  .;  .- 
fere  ces  therefron,  and  the  law,  we  cannot  believe  the  order  is 
clearly  acainst  the  manifest  weU&t  of  the  evidence.  Vhe  trial 
court  has  a  rather  broad  discrev  '   I       otters,  ad  a  eo 
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of  review  will  eet  reverse  the  fi  di  r  relating  to  child  sup- 
port unless  -?ha.t  fa  is  clearly  ftg&lnet  the  manifest  welrht 
of  the  eri deuce  or  the  law*    WAM  v.  WADS  (1951)  345  111.  App. 
17>                    ?«  SCI           (1952)  W  111.  App.  AJ6|     the  judicial 
discretion  of  the  trial  court,  as  to  matters  rela  o  child 
support,  should  not  be  disturbed  unless  sia/dfest  i~ justice  has 
bee-  do;je#  a;-d  there  was  here  :c  abuse  of  discretion: 


/>  IHBMt  (1»9)  337  Hi.  App.  7;  IUJUulMU...*  ^s^uJU. 

395,  6* 

^  The  order  will  therefore  be  affiraed. 


Wright,  P.  J.  Concurs 
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LOVE,      J. 


By  the   eoiaplaint  in  this  cause   the   plaintiffs,    J. 
Paul  Kasters  an     ^  usan  T.   Masters,    husband  ant  wire,    sought 
to  recover  damages  sustained  by   them  w.aen   their  dwelling 
house,    then  under  construction  but  almost  completed,   was,   on 
-May  22,   195^»  virtually  destroyed  as   the   result  of  a   gas 
explosion,   caused     "  a  flow  or  ,;as  released  when  the   gas 
service  pipe  to    the  dwelling  was  separated  twom  the  £&ter« 

The  complaint  consisted  of  four    counts.     The   Central 
Illinois  Electric  and  8m  t  Is    the   defendant    in    iount 

One.      Count   Two  Benight  a  recover'  nst  Aubrey  3m   Gregory 
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and  Miner  T.  Anderson,    partners,  doin-;    usiness  as  Gregory 
avating  Company.      By  Count  Three  the  plaintiffs   sought  a 
Judgment  against  Frank    tojelk  and  A.    K   '  oycik,   partners 
doing  business  as   the    l/ojcik   Construction  Company,    the 
contractors,  who  were   Mgtgff*   to  construct  the    iioiae.      Count 
Four  sought  a  recovers    against      .      eyner  ^asteaan   the    arch i tact 

of  the   dwelling. 

The    issues  made  by  the    pleadings  have  been  submitted 
to  four   juries.     At  the   conclusion  of  the   plaintiff's  evidence 
at  the  first  trial,   the  court  directed  verdicts    in  favor  of 
A.   Reyner     astm&n,    the  architect,  and  in   favor  of  I  >jclk 

Construction  '"or-ipany,   the  contractors,    defendants  respectively 
in  Counts  Three  and  Four.      M   the  conclusion  of  all   the 
evidence   the    jury   returned  verdicts  finding   the  defendant. 
Central  Illinois   electric  and  Gas  Company,   defendant  in  Count 
One,  guilty  and  found   the  defendant  in  Count   Two,    the   Gregory 
Excavating  Company  not   rrilty.      Or  .      'a  raot,on   fee 

court  grafted  plaintiff  a   new  trial  as  to   the  Gregory     ;=:  cava  ting 
Company  and   sustained  the  motion  of  the    ..lee trie  and  Gas  Company 
for    judgment  notwithstanding  the  verdict  and   in  the  alternative 
granted  its  motion  for  a   new  t-Lal.      This  court  denied  the 
petition  of  the   Oregor;;    Cx  cava  tine  Company  for  leave   to  appeal 
from  the  order  of  the    trial    court  granting  plaintiff* s  »otion 
for  a  new  trial  as  to  this  defendant  and  affirmed  the    judgments 
of  the  trial  court  rendered  on  Counts  Three  and  Four,      -is 
court,   however,  reversed  the  nt  of  the   trial  court 

rendered  in  favor  of  tae  Central  Illinois  Flectric  and  Gas 

npany,  defendant  in  Count  One,  notwithstanding   fee  verdict, 
and  remanded  the  cause  for  a  new  trial.      (Masters  v.   Central 
Illinois  Electric  an.    cas  Company,   7  111-   ***■   2d,    3^8. ) 
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Upon  the   second  trial    the   jury  disagreed.     The   third 
trial  resulted  in  verdicts  of  no  lty  in  favor  of  the   defendant, 

Central    Illinois  ^ric  a  ti   Company,    defendant  in  Count 

One,  and  also   in  favor  of  the  defendant,   -re    i         :x.  cava  ting 
Company,   defendant   in  Count  Two.      Judgments  were  rendered  on 
those  verdicts  and  the  record  of  tat   trial  was  reviewed  by 

s  court  and  without  ex^ressinr.  any  opinion  as  to    the 
weight  of  the  evidence  both  judgments  were  reverse  a 

new  trial  ordered,      (blasters  v.    ~"  antral   Illinois   'lee trie  and 
Gas  Co,,   1$  111.   App.   2d,   9£.) 

Upon  the  fourth  trial   the    jury  returned  a  verdict 
findin-    the  defendant  Ln  Count  Two,   .iregory  and  Anderson,  (the 
•-Java tin g  Company)    not  cuilty  and  the   Central  Illinois 

-vctric  fts  -any,  defendant  in  Count  One,    guilty  and 

assessed  plaintiffs*    damages  at  $^l*128*i{0*     Upon   the  appeal 
of  id-.e     -entral   Illinois  Electric  and  das  C sapany   the  pat 

the   trial  c  rendered  on  this  verdict  i  ; re  us  for 

review. 

Counsel  for  appellant  insists   tbat  t::ere  is  no 
evicence   in   this   record  that  any  o     the   employees  of  appellant 
acted  otherwise   than  as  ordinarily  careful  ar  ent  men  wo 

have  acted  under   Ida   circumstances  and  therefor   th  :aent 

appealed  fro^  cannot   stand  as   it  is  unsupported  by  any  evidence. 
In  this   connection   counsel  call  our  attention  to    the   fact   that 
upon   fee  first  appeal   we   sustained  tae   action  of   the   trial 
court  gran  tin-;   the   das  Company  a  new  trial.      The  evidence 
in  this  record  is   substantially  the  same   as   the   eviuenee  on 
the  first  ap  real   and  need  not   he  repeated.      In  holding   tbat 
the    trial    court  erred  in  rendering   Judgment   for  ipany 

notwithstanding  the  verdict   in  favor  of  the    plaintiffs,   we 
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said:      (Maoters  v.    Central   Illinois     Isctric  and  Gas  Company, 
?  111.    Apo.   2d,    3lj.8,    35'-)      "Taking   the  evidence    in   the   light 
...ost  favo"-.  9   the   Plaintiffs   in   this  case,    it  asust  have 

be        |   vloub  to  the  defendant  gas  UTOHlrt 

have  to   be  done   to   correct   conditions  and   that   the   gradi 
operation  would  involve  a   substantial   lower:;  i      ;,  :.r-ade. 

The   pas   company   foreman  was  an  experienced  aian   1  ae   instal- 

lations,  and  it    is  undisputed  that  xrami    iojeik   told   hi/.-  on 

-.    day  of  tic    installation  of  the?     -as   pipe   taat  tjare  was 
to  be  a  grading  down   of   the   slope,   anu   then   up  at    tbe    -vouse, 
and  to   put  the  pipe  dm&\-i  enough.      The  gas  a  did 

not  ask  what  bfal  ;  was  to  be,    St  $  not  inquire   concerning 

trie   plan  for  i inal  gr^    I m :.,    ■  M  not  request  to   see   the 

leal    s£k~)  at  tno    U.ma    the  pipe;    was  Installed.        van 
without   the   ofcor  eleiasnts  of  notice,    the  gaa  company  ensoloyeee 

ould  have  known  by  look!  s   level  or   th©    front    portion 

of  ouse  thai  on  top  of  the  Aground  when 

grading  was  done.        s  the  gas  line  appro  achec  within  a  few 
feet  of  the   hoxise,   it  dip:>ed  sharply  down  in  orfer  to   enter 
tie   'vaseiaent  at  a  point     rfly  ;;  below  the    {^pound  level. 

This   should    have    been   an  indication  to  -  P-'^y  employees 

that   they  were  not  deep   enough." 

further  on   in  the    saza©  opinion   it  was   said:      "The 
question  ftf  negligence  •  rat  was  a  matter   for   the 

jury   to  pass  on.      !i'he  recora  lie  re   present    sufficient  evidence 
to  z°  t°  the    jury  and  we  are  of   the   opinion    that    the   notion  for 
judgment  notwithstanding:    the    verdict  was  anted 

and  that  the    court  erred  in  entering  judgment  against  plaintiffs 
and    in  orierirg    that  plaintiffs  take   no  tiling  by   their  salt 
against  defendant,    Central   Illinois  T'flectric  and    da.  ->any, 

a  Corporation." 
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^ellant's  counsel  concede    that  our  ^us 

holdings  are  to   the  effect    feat   t..orc  m         .  ..aeaee 

in  the   record   requiring  the  aubaiaa.  o,.  of   the   question  of 
defendant's  negligence  to   the   jury,      leaver-  ns,    says 

cour;s£-2:      "It   is   the   position  o.    appellant   d*t  in  so   holding, 

s   court  was   ir    error.  .ellant's   position    is   bottomed 

or:    I  he   conviction   that  t  ere   was  and   is  no  evidence   in  the 
record  which,    wi  fe    Us   fair  and  reasonable   inferences,    tended 
to   suoport  the   charge  o .   M  nee  in   Bet   complaint." 

disagree   and  adhere   to  our  previous  holding  and  conclude    that 
Ihe  verdict  of  the    jury  is  not  .manifestly  against    the   «g        |  of 
the  evidence,    but  -ported  by   the    evidence   anu   i.-e    judgment 

of  the   trial  court  rendered  feherwa  should  not   be  disturbed. 
It  is  next   insisted  by  counsel    lor-  11  ant  that 

plaintiffs  were  gttllty  #f   such  eontr Lhutory  m&  tgft&ct   that 
no  recover;-  can   re  had.      In  their  M  .;!    state 

.      asters  was  t   IWIIMfttl    basins  stauua  and  kne.  ,-aire, 

type   anc  extent  of  tip    rsrooosed  gradi  ,-ard  and  lauat 

have  understo.v         a   ItWmipfMa  fd  .rvice 

line  which  , llant  led.      ttII©  knew,"   continues 

counsel,   "that  a   tc  m       m§    showing  this  in  detail  had 

been  v^^psred.      Be  knew  that  an  architect,   pin— Ml j    skilled, 
was  to  be   in  charge  o.   t:e    work  with  full  knowledge  of  all 
details.      Yet,         ,  •  B      -II   of  this,   he  gave  no   intimation  to 
the  representative  of    defendant  at  the   tlftM  of  his  request  I  or 
service   that  anythin-  other   than   routine   problems   were    to    "»e 
involved."      Counsel   insist  t.  en  dr.    ft  »*■*■   called  appellant 

an/   requested   fcha   installation  »1    t  ,   service   he   failed  to 

inform  appellant  o.    what  counsel    terra  were   extr&c  ..ry   conditions 

there  prevailing  and  gave  no   intimation  to    any  t  Plant's 
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•ttployees  or  representatives  that  anything  ot'  an  rout  I: 

problems  would   be  encountered  or   involved.      Counsel  now  insist 
that  #r.    Master's   failure   to    inform   the   employees  of   these 
unuau&l    conditions    precludes  a  recovery. 

Other   t  ban   directing;  appellant  to    proceed  Mil 
the   installation  of    this  gas   service,   appellees  hab   nothing    to 
do   with  its    installation.      The   superintendent  of  appellant's 
service  division  test*  Tied   that  the   service   crew  o..  I  lant 

installed  this  service.      Counsel  for*  appellant  recognized  that 
its  defense  of  contrlu  t.-rp  neglirenee   was  a    jury   question   a 
by  the    twelfth  give-    instruction,    tendered   .y  appellant,    the 
jury  was   instructed  that  the   plaintiffs  'buust  also   prove   by  a 
pre  o-  at  ranee  of   the    evidence  that  they,    t  e   plaintiffs,    were 
not  puilty  of  cor;tr,    ■  .tory  ne£li  ,ence   \/uHJtlm fari      causing,    in 
whole   or  in  part,    the  explosion  .--stion.^  -3   jury, 

its  verdict,    Ibun 6  plaintiff's  were   in  fcha  exercise  of   due  care 
we  are  una  Me   to   say  that   this  finding   is  not   sustained  by 
the  evidence   found   in  t  is  reeor   . 

It  is  also    insisted   th&t  --r.    hastisan,    the   architect, 
had  knowl  vc  and  extent  e    gra:  Ln,    Mid   k: 

of   the    presence  of  the    gas    service   pipes  in  t.e   yara  an:  as 
agent  of  the  nlainti  hs  had   supervision   of    this  ;  raain;:;  for 
theia  and   therefore   any  ne:"! igence  on  his  part   was   aitri  utaole 
to  the    plaintiffs.      The  record  discloses    that  9mm    bast/aan  was 
on  the    premises  or   the    afternoon   t Pe   explosion  occurreu   and 
observed   the    grading  being     $m    I  :r      *«   'are,    an  employe©  o£    the 
b'x  cava  tin;'    horapony.  .         stman   testified   that  he   told  hr. 

Ware,   at   that  tivae,   that   "he    (-r.    '  ar-. )    bfcfl    proceebe     quite  a 
ways  with  the   grading,"   an:    that   the  a    <r.      are    inquired:      "hat 
do   you  think  of   it?"   anb,    "  asttaan  replied   that   it  lookeh    paito 
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goo        nl   bi   coui.-  not  appi'ove   it  without  an  instru*.  that 

he  would  check   the   graces  on  Mm   --ionuay   -.allowing,        r.      arc's 
vers  on  of   this  conversation   Ml    Uaat  he,      are,    ftitod      astfoan 
if  the  grade  looked  aoout   the.  way  no    thought  it  shoula  and   that 

astraan  said  that  generally   the    pw       was  all  right,     ;*r.    <.:are 
father    testified  that  he  air       r.    ii&staan  a.. reed  that  at  the 
foot  o;    zh&  terrace   tie  earth  was  a •  prox  1  m tel y  six  Indies   too 
high  anri   that  hastssan  asked   SiKPi   ~f    he   had  anything   to   check 
grading  with  and   that  Ware   to?:  -e  had  a   string  level   an. 

that  he   cou  t  pretty  close  wit;-,   it.      It  is    appellant's 

contention  that   it  was    :.&staaan!s   duty   to  at  le..u;b    L»f«Wa     ^re 
of  t'e    -oresence    -•  ■.  as  service  and  as  .re 

had  a»?reea    that  the   graae   was  approxisat «        mix  Inches  too  high 
at  the  foot  of  tae  terrace  ana  should  be   tftJ  I  :at  audi 

at   that  f>oint,    WaAtt   tnereiore   tm    last   six- inch  cut  was  done  by 

•are  pursuant  Ua  Ifeia  u. -^er  standing  with  .astraan  anh  that  it 
was  while  this  work  was  being  done  that  the  service  pipe  was 
uncovered  and   struck  resulting   in  the  explosion. 

Upon   the   first   trial   the    court  rlrecoo..   a    .-rrdict   in 
favor  of  i*:r,      aste»an  and   judgment  was  reiic&t'&'.i  thureon  and  tlat 
judgcient  was  af  tinned,      (-asters  v.   Central    ITiino  .-.3     iectric 
and  '.'as  ho.,    f   111,   App.    2d  3I4.C.)      In   the   course   of   the  opinion 
In  that  appeal  we    said   that  the  relationship     etxieen   the 
plaintiff  and     astaia        as  contractual  and  ©nuiaerateo    the 
contract  documents  wherein  it   was   stated   that   tfctt   architect  was 
agent  of   t-a   owner  only   to    tne   extent  provided  in   the  icnts. 

Our  opinion  note^   t  at   the  gftj  Ine   aid  not  appear  on 

any  of   the   plans,   xaaps  or  specifications   prepared  by  oastpjan 
and  held  that   the   evidence  aisclosed  t,    at      aston  violated  no 


-  7  - 


. 


. 


■:■£! 


tm 


duty  which  he  owed  the   plaintiffs  or  anyone    In  connection   with 
the   installation  of   t  a  service. 

In  our  second  opinion   piasters  v.    (-antral    Illinois 
I trie  an-  .,    15   H3U    - --P-    2d  95,   103,    Mk  **©   said: 

""hether  or  not  fc&a  urthlta**   I        jnstructl.-n    Company  had  any 
legal   duty   to   MM  §0*1  s  or  aajpi  S«***f  °r  arl7  ne^  ce 

we.ro  questions   jaterlal    to    the    determination  of  liability   on 
the   first    trial,      8  ae  material    questions   the   trial  court 

directed  the    jury  to   find   tus  architect  ana   the    Construction 
Company  not:   fB&tf  at   toe    close  o       -   e    oiaintiff  s  case  and 
after  *«*yia«  their  motion  for  a   new  trial,   entered    judgsent 
tfeat   said   defender  hence  without  day.      This  action  by  the 

trial  court  ir  UN         rits  of    bfee   case  and  constituted  a 

final  adjudication   that  sue     defendants  were  no  tS  I  by  of 

any  need  subject  only    to  appeal." 

.-;on   the   second  appeal,   counsel   for   the  uas  Company 
am  tan  In  1  teat  ami  adjudication  upon  the  first  appeal  tn&t 

tBian   was  not  negligent  ^s   Ifc  to  tae    record  as   it  existed 

at   the  mui  o,    pi,  s    case  on  tfae   first   appeal.      In  holding 

/Ise,    fchii   atari  said    (masters  v.     antral    Illinois     lactric 
and  Gas  Co.,   15    ltt«  .   2d  95.    ^3) :  ■**»■  to  us  that   the 

record  conclusive! v   shows    tisat  tnere  was   identity  o.    toe   parties 

auses  o.'  action  upon  the    two    trials;    that  a  coat  inline; 
fact  or  questio       -<•    rl«J    to   aba  data— ln>%f im  of  botr.  cases 
was  adjudicated  tai  ths  first  trial j    kbmt  since   it  had   ceen 
fH  icated  npon   the  first  trial  and  affiraed  on  appeal 

that   the   architect  .nstruetlon     ou  I  any  were  not  yuilty 

of  any  no  ppaxS  iy  caused    the  explosion,   such 

adjudication  was   conclusive   upon   the  question  of    plain ti   fa' 
contri -utory  ne  ..  ce   derived   thro u*  1  any  negligence  on  the 
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part  oi*  either  of   those  defendants;    that  upon  the   third  trial 
plaintiffs  were  entitled   to  the  benefits  of  the  adjudication 
on  t^e    former  trial  and  the  former  judgxaent  was  binding  and 
conclusive  upon  all  parties   to   the  record  including  the 
defendant  Gas  Company  and  Excavating  Company  and  we  so  hold". 

Upon  the  first  appeal  we  found  that  there  was  no 
evidence   showing  that  Eastman  violated  any  duty  which  he  owb« 
the  plaintiff  and  concluded  that  the  trial  court  properly 
directed  a  verdict  as  to  him.     Ut>on  the   second  appeal  we  held 
that  the   judgment  rendered  in  Eastman's  favor  waa  binding 
and  conclusive  against  appellant  and  all  other    mrties  to    the 
record.     Upon  the   present  appeal  counsel  for  appellant  insist 
that  our  former  decisions  were  erroneous  and  should  not  be 
adhered  to  stating  that  *by  no  stretch  of  the  imagination 
could  appellant  be  held  to  be  a  party  to  those  former   judgments 
and  be  bound  thereby".      And   In  thia   connection  counsel 
Particularly  complain  of  the  action  of  the   trial  court  in  giving 
an  instruction  which  told  the   jury  "that  the    question  of 
negligence  on  the  part  of  A.  Reyner  Sastaaan,    the   architect,   or 
Frank  Wojeik  and  A.  P.  Wojcik,    rmrtnera,   doing  business  ae 
Wojcik  Construction  Company,   the  general  contractor,    is  not 
in   issue  in  this   case   for  any  purpose,    and  such  iaatter  shall 
not  be  considered  by  you  in  determining  whether  or  not  there   Is 
contributory  negligence  on  the  oart  of  the    olaintL 1 1 s,    J.   Paul 
Maatera  and  Susan   T.   Masters". 

Counsel  state  that  the  giving  of  this  instruction 
'effectively  and  finally  removed  from  the  consideration  of  the 
jury   any  and  every  question  as  to  the  negligence  of  Eastman  as 
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architect  and  as  the  agent  of  the  plaintiff  s",      A»t  we  said 
in  our   farmer  opinion    (Masters  v.   Central   Illinois   Electric 
and  Gas   Company,   15   111,   App.    2d,   9$,   103,1014.)    warranted  the 
giving  of   this    instruction. 

Appellant  is   again  Baking  the  same  arguments  as  were 
->resentod  when  the   case  was  previously  before   this  court.     The 
parties  are  the  same  and,  as  has  been  frequently   stated, 
whether  fetal    situation  be  designated  as  res  adjudieita  or  as 
the  law  of  the  case  appellant  has  no  standing  to  again  liti;  ate 
these  questions.      In  our  opinion  the  trial  court  correctly 
interpreted  our   former  holdings  &n&  the  instruction  complained 
of  was  prooer  and  states  t?,e  law  as  previously  enunciated  by 
this  c  curt. 

Appellant  also  complains  of   instructions  7, 
and  15  tendered  by  appellant  and  refused  by  the   court.      We  have 
considered   these   instructions  and  the   arguments  zaade  together 
with    the    suggestions  of  counsel    in   connection  therewith.        e 
find  no  error  in  this  record  requiring  a  reversal  of   this 
Judgment,      Ihis  litigation  has  been    oending  for  years.      It  is 
high  time  that  it   should   terminate.      (In  res   Estate  of  Blyman, 
382  111.   520,528). 

The    judgment  of  the  Circuit  Court  of  Winnebago  County 
is  affirmed. 

Judgment  affirmed, 

SPTVEY,    P.J.  RS 

I  ,    J. 
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General  No.  11287 


(Abstract) 


Abstract 


Agenda 3 


IN  THE 

APPELLATE  COURT  0?  ILLINOIS 

SECOND  DISTRICT 
(First  Division) 
MAY  TERM,  A.  D.  1959 


1st  DIVISION 


Id 

AUG  ?>  *  I 


ANN  C.    SHAW, 


Plaintiff -Appellee, 


vs. 


RALPH  BENNETT,  d/b/a  McHenry  Heating 
and  Air  Conditioning— and  HUMAN  GERTZ, 

Defendant- Appellant 


p  h  II  L  V.  *  U  F^^= 

Clark  Appitlstt  C«Urt  Sieond  DWrW 

Appealed  from  the 
Circuit  Court  of 
McHenry  County, 
Illinois 

2  I.A?S25 


SPIVEY-- P.  J. 

This  appeal  lies  from  an  order  of  the  Circuit  Court  of 
McHenry  County,  allowing  appellee's  motion  to  quash  a  writ  of 
certiorari  previously  issued  by  that  court  to  a  justice  of  the 
peace . 

Herman  E.  Gertz  filed  a  petition  for  writ  of  certi 
orari  and  alleged  th.t  he,  together  with  Ralph  Bannett,  had  been 
sued  in  a  Justice  of  the  Peace  court  by  the  appellee.,  Ann  C 
Shaw.   Ann  C.  Shaw  asked  judgment  in  the  amount  of  One  Thousand 
Dollar's  against  both  defendants  for  damages  to  her  property  on 
account  of  defective  workmanship .   Summons,  which  was  returnable 
May  7,  1958.  was  properly  served  upon  both  defendants 
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The  petition  further  alleges  that  the  justice's  tr 
script,  which  was  attached  as  an  exhibit  to  the  petition,  dis 
closed  that  on  May  7 .  1958,  the  defendant  Gertz  failed  to  ppeir 
and  on  plaintiff's  motion  was  defaulted  nd  judgment  entered 
against  him  in  the  amount  of  One  Thousand  Dollars  in  favor  of 
the  plaintiff  Shaw.   According  to  the  petition,  the  transcript 
further  stated  that  on  the  same  day  the  defendant  Bennett  appeared 
by  hi.3  counsel  and  secured  B  continuance  to  May  21,  1958,  that  on 
May  21,  1958,  the  case  was  heard  ftng  t  :ken  under  advisement  nd 
on  May  28,  1958,  by  stipulation  between  the  plaintiff  snd  the 
defendant  Bennett,  the  case  was  dismissed  as  to  Bennett,  ths.t 
execution  Issued  against  Gertz  on  June  11th,  was  served  on  Gertz 
on  June  28,  1958,  and  was  alleged  to  be  the  first  notice  to 
Gertz  of  the  judgment  on  May  7,,  1958 

The  petition  states  as  a  fact  that  petitioner  made 
inquiry  regarding  the  hearing  on  the  matter  and  w  s  informed 
that  the  cause  had  been  continued  until  May  21,  1958,  and  that 
the  cause  was  in  fact  continued  to  May  21,  1958,  as  to  both 
defendants  .   Petitioner  alleges  as  a  fact  that  .judgment  was 
not  entered  against  the  Petitioner  or.  May  7,  1958,  and  s cites 
that  on  that  date,  counsel  for  Bennett  advised  the  Justice  of 
the  Peace  th<:t  he  would  assert  a  counterclaim  against  the 
plaintiff  Shaw.   On  May  21,  1958,  the  plaintiff  appe  red  in 
the  justice  court  by  Spencer  J  Shaw,  the  defendant  Bennett  .ppeared 
by  his  attorney,  and  defendant  Gertz  appeared  in  person  and 
full  and  complete  hearing  was  toot  resulting  in  a  judgment  'gainst 
the  plaintiff  Shaw  on  the  counterclaim  of  Bennett   The  petition: 
alleges  ?s  •  fact  that  the  justice  of  the  peace  did  not  take  the 
cause  under  advisement. 
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The  petition  further  states  on  information  ■•.«..  d  belief 
that  before  June  11,  1958,  the  transcript  of  the  justice  was 
prepared  by  Spencer  J.  Shaw,  not  wholly  from  the  justice's  in- 
formation and  memorandum  of  transactions,,  but  from  Shaw's  own 
recollection  of  the  case. 

The  petition  concluded  th.it  "to*  Uftf  not  at  the  time 
or  the  commencement  of  3  id  settUffl  ta  aforesaid,  nop.  Is   be  now 
in  ny  manner  indebted  to  the  a:-id  An-  C  ShnW;   that  he  has  8 
good  and  meritorious  defense  to  *af  actio  a  ft*4£  Ann  C  Shaw  may 
have,  and  that  the  said  alleged  Judgnwnt  is,  therefezns,  wholly 
unjusc  and  fraudulent." 

Appellant  contend^  that  the  trial  court  erred  in 
granting  plaintiff's  motion  to  quash  the  writ  of  cart.iorari 
issued  hereir-  and  erred  in  entering  an  order  quashing  the  writ. 
Appellant  states  that,  the  Judgment  entered  against  him  was  not 
the  result  of  his  negligence  and  that  certiorari  is  a  proper 
proceeding  where  one  has  had  no  opportunity  to  appeal  in  the 
ordinary  way.  He  states  that  a  motion  to  quash  adraita  all  the 
allegations  in  the  petition  and  that  the  issuance  of  a  writ  of 
certiorari  is  discretionary  with  the  court. 

While  it  is  true,  as  appellant  states,  the  allegations 
for  a  petition  for  writ  of  certiorari  must  be  taken  as  true, 
Stansck.  v.  Slo^ge_National  Benefit  .Society,  279  111.  App .  204, 
yet  it  is  equally  true  that  the  petition  may  not  be  phrased  in 
opinions  or  conclusions  but  muat  set  forth  and  show  facts  so 
as  to  permit  the  court  to  draw  the  conclusions  therafrom.  Korrell 
v.  Horrell,  52  111.  App.  477,  cited  la  Auman  v.  J.  Kungerfqrd 
Smith  Co . ,  344  111.  App,  395,  100  N.E  2d  797. 

The  entries  on  the  docket  of  a  ustice  of  the  peace 
import  verity  to  the  same  degree  as  the  records  of  any  court 
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commonly  designated  as  a  court  of  record,  Downey  v.  People 
117  111.  App.  591   It  was  said  in  Dayton  Scales  Co  v.  Phelps, 
259  111.  App  %3j  "To  impeach  the  faeta  -.3  set  forth  in  this 
transcript  the  evidence  must  s&tisf -tctorily  show  th  t  such  f  cts 
.ire  false.   Every  presumption  in  favor  &i   the  truth  of  thia 
record  is  indulged  in,  and  should  not  be  set  side  on  the  un 
corroborated  affidavit  cf  the  petitioner   (Koohaan  v  O'Neill. 
202  111.  110,  112)' 

The  invalidity  .lone  of  a  justice's  judgment  is  not 
ground  for  Issuing  a  writ  of  certiorari   Wabash ,  HallroajA 
Company  v.  Hornbuckle,  131  111  App  351 

It  has  been  repeatedly  held  that  Chapter  vo,  Section 
187,  111  Rev.  Stat  1957-  requires  the  petition  for   writ  of 
certiorari  to  set  forth  these  facts;   first,  that  the  judgment 
was  not  the  result  of  negligence  in  the  party  praying  the  writ. 
second,  that  the  judgment,  in  his  opinion,  was  unjust  and  arrcn 
ecus,  setting  forth  wherein  the  injustice  and  error  consists- 
and  third,  that  it  was  not  in  the  power  of  the  party  to  t =ke 
appeal  in  the  ordinary "way,  setting  forth  the  parti cult r  circum 
stances  which  prevented  him  from  so  doing   If  the  petition  fills 
to  state  any  of  the  requirements  of  the  statute.,  a*  If  th*  fattta 

set  forth  in  ajny  of  the  |j^^L£BSM~SBS^ILJLi^S££3^^ll  to 
support  the  conclusion,  the  petition  is  fatally  defective  and 
the  order  of  the  writ  should  be  refused,  or  if  granted  tent- 
atively, then  the  writ  itself  shculd  be  quashed  on  motion  for 
that  purpose  made  in  apt  time.   Auman  v.  J.  Hungerford  Smith, 
344  111.  App.  395.  100  N.E.  2d.  797- 

In  Simpson  v.  Sligar,  239  HI.  App.  484,  the  court 
3aid,  "Appellant's  petition  is  insufficient  in  that  it  fails 
to  state  wherein  the  judgment  rendered  against  him  was  unjust 
and  erroneous.   Said  petition  is  further  insufficient  in  that 
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the  allegations  to  the  effect  'that  petitioner  is  not  indebted 
to  the  said  W,  L.  Simpson  in  any  sum  whatsoever,  and  that  upon 
a  trial  of  said  cause  It  will  appear  that  fehe  said  W.  L. 
Simpson  is  indebted  to  your  petitioner, '  does  not  meet  the 
requirements  of  the  statute  in  this  respect.  Chicago  World 
Book  Co.  v.  Brewer,  57  HI-  APP<  526;  Couch  v.  Illinois  Cent. 
r.  Co.,  supra,  431."  To  like  effect,  Auras  n  v.  J.  Hur\gerfqrd 
Smith,  344  111.  App.  395,  IOC  U.S.  2d.  797;  Dayton  Scales  Co 
v.  Phelps ,  259  111.  App.  43. 

Tested  by  these  standards  and  withxmt  detailed  ref- 
erence to  the  petition,  an  examination  of  the  petition  clearly 
discloses  its  insufficiency. 

The  instant  petition  sets  forth  no  facts  justifying 
the  conclusions  that  petitioner  was  not  indebted  to  Ann  C.  Shaw, 
that  he  has  a  gnod  and  meritorious  defense,  and  that  the  judgment 

is  erroneous  and  unjust . 

Neither  does  the  petition  set  forth  facts  sufficient 
to  support  the  conclusion  that  the  judgment  was  not  the  result 
of  petitioner's  negligence. 

Gerts,  the  petitioner,  was  duly  served  with  summons 
and  failed  to  appear  on  the  return  day  and  alleged  no  reason 
for  his  failure  to  appear.  He  states  that  he  was  Informed  that 
the  case  was  continued  as  to  him  as  well  as  Bennett  without 
disclosing  from  whoa  he  obtained  this  information.  He  was 
present  at  the  hearing  on  May  21,  1958,  which,  he  states,  was 
a  full  and  complete  hearing.  He  made  no  inquiry  at  that  time 
or  any  other  time  as  to  the  status  of  his  case.   These  facts 
lead  us  to  the  inescapable  conclusion  that  Gertz  was  not  with- 
out negligence. 
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His  statement  on  "information  and  belief*  that 
Spencer  J.  Shaw  prepared  the  transcript  is  not  compelling. 

Prom  the  foregoing,  it  is  our  opinion  that  the 
Circuit  Court  of  McHenry  County  acting  within  its  discretionary 
powers  was  quite  correct  in  quashing  the  writ  of  certiorari , 
arid  the  order  quashing  the  writ  will  be  affirmed. 

Affirmed . 


Dove-~J.  and  McNeal — j.  concur 
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BEATRICE  MILLER,  )    APPEAL  FROM  THE 

) 
Plaintiff  -  Appellee,   ) 

}        MUNICIPAL  COURT 
v.  J 

) 
JULIA  WILLIAMS,  )  OF  CHICAGO . 

Defendant  -  Appellant,  j       £  2  I.A^S  6  Q 

MR.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  replevin  action.  After  numerous  motions 
and  two  trials,  Judgment  was  entered  in  plaintiff's  favor  for 
recovery  of  a  certain  automobile  and  damages  of  $200.  Defendant 
appeals. 

Title  to  the  automobile  in  question  was  held  by  R.  D. 
Miller  prior  to  his  death  in  May,  1957.  Plaintiff  and  Miller 
were  married  in  1929  and  had  four  sons  during  his  life;  only  two 
are  still  living.  After  Miller's  death,  one  of  the  sons  brought 
the  automobile  to  plaintiff"  defendant  then  removed  it  from 
plaintiff's  possession  and  refused  to  return  it.  Plaintiff  made 
application  to  the  Secretary  of  State  for  a  certificate  of  title 
to  the  automobile  and  now  holds  title. 

Plaintiff  testified  that  she  had  never  been  "served 
with  divorce  papers"  and  did  not  divorce  Miller  during  his  life; 
and  that  she  was  not  aware  of  Miller's  alleged  previous  marriage 
to  Annie  Reed. 

Defendant  Introduced  a  marriage  certificate  to 
establish  the  alleged  marriage  with  Annie  Reed  and  one  of 
defendant's  witnesses  testified  that  she  knew  of  a  marriage  be- 
tween Miller  and  Annie  Rsed.   This  witness  also  testified  that 
she  was  present  at  plaintiff's  marriage  to  Miller.  Defendant 
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introduced  another  marriage  certificate  to  establish  an  alleged 
third  marriage  of  Miller,,   The  only  foundation  offered  to  support 
the  certificate  was  plaintiff's  testimony  as  an  adverse  witness 
that  she  had  heard  of  this  alleged  third  marriage  at  another  trial. 

Defendant's  theory  la  that  the  marriage  upon  which 
plaintiff  bases  her  action  was  bigamous  and  void  and  therefore 
could  not  support  a  claim  for  the  automobile.   Defendant  also 
contends  it  was  error  to  award  damages,. 

It  is  well  settled  in  Illinois  that  damages  may  be 
awarded  in  replevin  actions.  111.  Rev.  Stat.  1957,  ch.  119,  §24j 
Cottrell  v.  Gerson,  371  111.  l?*j  31  I.L.P.,  Replevin,  §51. 
Since  there  is  nothing  in  the  record  to  indicate  that  plaintiff 
filed  a  cross  appeal,  she  can  not  argue  here  that  the  damages 
awarded  were  insufficient. 

We  agree  with  plaintiff  that  a  proper  foundation  was 
not  laid  for  the  admission  of  the  marriage  certificate  purporting 
to  establish  the  alleged  third  marriage  of  Miller.   The  only 
supporting  evidence  offered  was  plaintiff's  testimony  as  an  adverse 
witness,  that  she  had  heard  testimony  relating  to  the  alleged 
marriage  at  another  trial.   It  is  settled  beyond  controversy  that 
a  foundation  must  be  laid  before  "former  testimony"  can  be 
admitted  as  competent  in  a  later  case.  G-eorge  v.  Moorhead,  399 
111.  497.   Here, there  is  no  evidence  that  the  other  witness  was 
not  available.   In  view  of  this  we  think  the  trial  court  improperly 
admitted  plaintiff's  "hearsay1"  testimony  on  this  point.  Likewise, 
the  marriage  certificate  was  improperly  admitted  and  should  not 
have  been  considered  by  the  court. 
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Since  there  Is  no  admissible  evidence  supporting  the 
alleged  third  marriage,  it  becomes  necessary  to  ascertain  the 
validity  of  the  alleged  earlier  marriages  for  a  determination  of 
this  case.   Usually  when  a  person  is  Involved  in  two  conflicting 
marriages,  the  general  presumption  in  favor  of  validity  of 
marriage „  operates  in  favor  of  the  second  marriage.   In  re 
Dedmore's  Estate,  25?  111.  App.  519.  A  party  claiming  the 
contrary,  has  the  burden  of  proving  the  second  marriage  invalid. 
Winter  v.  Dibble,  251  111.  200.   In  attempting  to  satisfy  that 
burden  defendant  Introduced  a  marriage  certificate  to  establish 
the  previous  marriage  of  Miller  and  Annie  Reed  and  called  a 
witness  who  testified  that  she  was  present  at  plaintiff's  wedding 
and  aware  of  the  previous  marriage.   Defendant  also  attempted 
to  introduce  divorce  records  from  Mississippi  to  show  that 
Miller  was  never  divorced  from  his  first  wife.  However,  even 
if  these  records  were  admitted,  there  would  not  have  been  sufficient 
evidence  to  overcome  the  presumption  in  favor  of  the  second 
marriage.  Mere  proof  of  the  prior  marriage  or  that  one  of  the 
6pouses  had  not  obtained  a  divorce,  which  is  all  defendant  could 
have  established  by  the  excluded  documents,  Is  not  sufficient  to 
rebut  the  presumption  of  validity.   Coal  Run  Coal  Co.  v.  Jones, 
127  111.  379;  In  re  Brake's  Estate,  29^  111.  App.  377;  26  I.L.P., 
Marriages  §  Jk.      Here,  ther®  was  nothing  to  indicate  whether  the 
first  wife  Annie  Reed,  had  died  or  obtained  a  divorce  and  in 
absence  of  evidence  to  the  contrary,  death  or  divorce  prior  to  the 
second  marriage  is  presumed.   In  re  Dedmore's  Estate,  257  111.  App. 
519. 


-*- 

In  our  opinion  these  presumptions  operate  in  plain- 
tiff's favor  to  establish  her  marriage  with  Miller  as  valid 
and  as  a  sufficient  basis  for  recovery  in  this  suit. 

Since  the  trial  court  correctly  considered  plaintiff 
as  the  wife  and  heir  of  the  deceased,  it  properly  excluded 
defendant's  testimony.   An  interested  party,  such  as  defendant 
was  here,  is  an  Incompetent  witness  when  the  other  party  sues 
as  an  heir.  111.  Rev.  Stat.  1957,  ch.  51,  §  2. 

For  the  reasons  given  the  Judgment  is  affirmed. 

AFFIRMED. 

MURPHY  AND  KILEY,  J J.  CONCUR. 
ABSTRACT  ONLY. 


fi 


4?669 

EUSEBIUS  J.  BIGGS,  Individually  and 
as  the  assignee  of  the  E.J.  BIGGS 
CONSTRUCTION  CO., 

Plaintiff  -  Appellant, 

v. 

WALTER  SPADER,  and  MRS.  WALTER 
SPADER,  hie  wife,  and  GUSTAV  BEERLY, 
JR., 

Defendants  -  Appellees,, 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


22  I.A7S61 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit9  filed  in  September  1952,  which  in 
Count  One  seeks  to  declare  null  and  void  a  judgment  dismissing 
Biggs'  mechanic's  lien  action  in  Superior  Court  case  No. 
48  S  6425;  which  in  Count  Two  seeks,  in  the  alternative,  Judgment 
in  assumpsit;  which  in  Count  Three  seeks  damages  for  deceit; 
and  in  Count  Four  charges  a  conspiracy  to  coerce  and  slander  him. 
The  trial  court  on  January  8,  1958»  struck  the  complaint  on 
defendant's  motion;  plaintiff  stood  by  his  complaint,  and  the 
court  dismissed  the  suit.   After  the  dismissal  order  was  entered 
plaintiff  made  a  motion  for  a  nunc  pro  tunc,  as  of  January  8, 
1958,  default  judgment  on  Counts  Two,  Three  and  Four.   The  motion 
was  denied.  Plaintiff  appealed  to  the  Supreme  Court  and  it 
transferred  the  cause  here,  thereby  removing  the  constitutional 
questions  from  the  case. 

Biggs,  in  April,  1948,  as  assignee  of  the  E.  J.  Biggs 
Construction  Company  sued  defendant  Spader  in  mechanic's  lien 
and  assumpsit  actions.   The  suit  was  filed  by  Biggs  pro  se  and 
the  trial  court  dismissed  the  suit  because  Biggs  refused  t© 
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employ  an  attorney.   The  Supreme  Gourt  in  1951  dismissed  Biggs' 
appeal  from  that  Judgment  of  dismissal  (*H1  111.  kZ)   on  pro- 
cedural grounds  and  then  said^We  have  serious  doubts  as  to  the 
propriety  of  the  Judgment  order  in  this  cause,  which  appears  to 
have  been  based  solely  upon  appellant's  refusal... to  employ  an 
attorney....  Appellant  has,  of  course,  a  right  to  appear  pro  se, 
but  when  he  does  so  he  must  comply  with  the  established  rules  of 
procedure. "  Previously,  in  1950,  this  court  in  a  different  case 
(Biggs  v.  Schwalge.  3^1  HI.  App.  268)  affirmed  a  Judgment  of 
dismissal  against  Biggs,  because  he  refused  to  employ  an  attorney. 
The  Supreme  Court  denied  leave  to  appeal. 

After  his  appeal  was  dismissed  in  the  Supreme  Court 
in  Biggs  v„  Spader  he  filed  pro  se,  in  September,  1952,  the 
instant  suit.   In  Count  One  in  equity  he  sets  out  verbatim  the 
complaint  filed  in  19^8  and  prays  that  the  Judgment  of  dismissal 
in  the  mechanic's  lien  and  assumpsit  suit  be  declared  null  and 
void  and  be  set  aside. 

The  dismissal  of  the  Biggs  appeal  (411  111.  kZ)   left 
undisturbed  the  Judgment  of  dismissal  in  the  mechanic's  lien 
and  assumpsit  suit,  which  is  the  subject  of  the  instant  suit. 
We  must  therefore  consider  the  instant  suit  as  a  proceeding 
under  Sec.  ?2  of  the  Civil  Practice  Act  (Ch.  110,  111.  Rev.  Stat, 
1957).  Under  Par.  (2)  of  that  section  Biggs  was  required,  among 
other  things,  to  file  a  petition  in  the  mechanic's  lien  and 
assumpsit  suit  and  to  support  the  petition  by  affidavit  to  show 
matters  "not  of  record."1 

The  question  is,  in  the  light  of  these  considerations, 
whether  the  trial  court  erred  in  dismissing  the  complaint. 

Biggs  did  not  comply  with  Par.  (2)  Sec.  72  (Ch.  110, 
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111.  Rev.  Stat.  1957).   There  Is  nothing  in  the  record,  and  no 

affidavits  of  "matters  not  of  record,"1  to  show  what  lay  under 

the  decision  In  the  mechanic's  lien  and  assumpsit  case.   In 

support  of  that  decision  we  are  required  to  presume  that  the 

court  had  good  reason  to  dismiss.   The  court  may  have  had  a  basis 

for  applying  the  rule  in  Biggs  v.  Schwalge.  32*1  111.  App,  268, 

i.e.  that  the  assignment  to  Biggs  was  not  bona  fide  and  that  he 

was  not  qualified  to  appear  pro  J36, 

We  conclude  that  the  court  did  not  err  in  dismissing 
Count  One. 

The  same  reason  applies  to  Count  Two  and  Count  Three 
which  are  based  also  on  alleged  assignments  from  the  Biggs  Company 
to  Biggs. 

Count  Four  charges  the  Spaders  and  their  attorney 
with  conspiracy  "to  illegally  use  the  press  to  intimidate"  Biggs 
into  "dropping  the  action. w  We  think  this  allegation  is  too 
vague  to  inform  defendants.   There  is  also  apparently  charged 
in  this  Count  a  conspiracy  to  slander  Biggs  by  means  of  the 
attorney's  statements  in  court.   This  sets  out  an  occasion  of 
absolute  privilege,  Parker  v.  Klrkland,  298  111.  App.  3^0,  3^6, 
and  since  there  is  no  pleading  in  detail  of  the  Judicial  pro- 
ceedings from  which  we  can  determine  the  relevancy  or  irrelevancy 
of  the  statements,  the  charge  is  insufficient,  Dean  v.  Klrkland, 

301  111.  App.  ^95.  510. 

We  have  considered  all  the  meritorious  points  which 

we  deem  necessary  to  the  decision. 

For  the  reasons  given  the  judgment  is  affirmed, 

AFFIRMED. 
LEWE,  P.J.  AND  MURPHY,  J.  CONCUR. 
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Per    Curiam: 

Plaintiff    v/as    injured    in  the    course    of    his 
employment    by    defendant    when    he    fell    on    his    back 
while    trying    to    pry    a    boxcar    door     shut.        The    trial 
judge    in    the     City     Court    of    East    St.      Louis    entered 
judgment    for    defendant,     notwithstanding    a    jury's 
verdict    in    the     sum    of    $26,750.00.        Plaintiff's    post- 
trial    motion    asking    reinstatement    of    the    verdict,     and, 
in    the    alternrcive,     for    a    new    trial,     was     denied.        The 
complaint    was    based    on    the    charge    that    defendant 
furnished    improper    tools    and    was    negligent    in    allow- 
ing   the     car    door    and    handle    to    remain    defective. 

Plaintiff    was     2  3    years     old    at    the    time     of    the 
injury,      January    31,      1957,     and    had    been    employed    by 
defendant    for     seven    years.        For    five    years    prior    to 
the    accident,     he    had    been    a    car    inspector    or   apprentice 
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carman.       It    was    his    job    to    inspect    all    cars    and 
report    those    needing    major    repairs     so    that    they 
could    be    moved    to    the     repair    tracks    which    were 
located    in    the    railroad    yard    where    plaintiff    was 
working.        Car    inspectors,     in    addition,     had    the 
responsibility    of    closing    doors    on    cars    and    making 
"minor    running    repairs. :        On    January    31,     1957, 
plaintiff    reported    for    work    on    the    night    shift    and, 
because    there    was    snow    on    the    ground,     put    on    come 
ice    cleats    furnished    by    defendant.        In    the    course    of 
his    duties,     he    came    upon    a    loaded    boxcar    with    all 
doors    open.        He    reported    this    to    a     railroad    police- 
man,    who    was    also    checking    cars,     and,     at    the 
latter' s     suggestion,     helped    close    the    doors,       I z     the 
process,     one    door    stuck    and    plaintiff    went    to    get    a 
large     steel    crowbar    to    pry    it    loose    since    the    closing 
device    attached    to    the    door,     called    a    'puller,'     was 
beut    and    not    working     jroperly.       As    he    pried    with    the 
bar,     th«     door     suddenly    sprung    closed    and    plaintiff 
f  e  I "    to    the    ground    on    his    back.        He    immediately 
notified    the    foreman    of    his    fall    and    went    home.        Luter 
xn    the    day,     he     consulted    a    doctor    who    diagnosed    the 
condition    as    spondylolisthesis. 

The    question    presented    on    review    is    whether    the 
evidence    establishes    an    evidentiary    basis    for    the 
jury's    verdict    when    it    is    examined    in    its    lignt    most 
favorable    to    plaintiff.        lavender    v .     K  ur  n ,     3  2  7    U.S. 
64r-,     366     S.Ct.     740.       Plaintiff's    line    of    attack 
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proceeds    as    follows:  that    plaintiff    was    under 

orders    to    close    all    car    doors;    that    the    only    tool 
available    to    the    night    shift    was    a    bar,     whereas 
other     shifts    had    door    jacks;    that    the    door    in 
question    was    damaged    and    a    crowbar    was    unsuited 
to    such    job;    that,     therefore,     injury    in    the    course    of 
use    of    such    improper    tool    is    actionable.        Defendant's 
evidence    was    directed    to    establishing    that    the    door 
jack  was    a    tool    used    regularly    in    the    car    repair    shop 
by    repairmen    but    by    car    inspectors    only    infrequently, 
and    then    only     in    the    Brooklyn    Yard    three    miles    away 
where    cars    were    made    up    into    trains    ready    for    the 
road;    that    the    bar    was    the    usual    tool    used    by 
inspectors    for    closing    doors;    and    that    if    the    doer 
were    damaged,     plaintiff    should    have    reported    the    car 
as    needing    repair.        The    controversy,     therefore, 
centers    on    the    issue     of    whether    the    plaintiff    v/as 
required    to    p  e  r :':  o  r  m    hi',     duties    with    a    tool    unsuited    to 
i.  h.  e    job    while     other    inspectors    en    other    shifts    had 
available    to    them    proper    equipment. 

A     companion    issue    presented    is    whether    the 
dcor    was,     in    fact,      damaged,     since    defendant's 
evidence    showed    no    damaged    doors    upon    a    subsequent 
examinatic-i    of    a    car    reported    by    the    railroad    police- 
man   to    be    the    one    plaintiff    was    working    on    when 
injured.        Tiiis    issue    was    muddied    by    plaintiff's 
contention    t "a a t    the    wrong    car    had    been    examined    be- 
cause   there    was     confusion    in    the    track    number. 
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Plaintiff's    evidence    on    the    main    issue    was 
made    up    of    his    own    testimony    and    testimony    of    two 
of    the    defendant's     supervisory    employees     called    as 
adverse    witnesses    under    Section    60    of    the     Civil 
Practice    Act.        The    essential    aspects    of    the    testi- 
mony   of    the    two    adverse    witnesses    may    be     summar- 
ized   as    follows:       that    car    inspectors    are    expected    to 
close    doors    and    are    furnished    crowbars    for    this 
work;    that    chain    jacks    are    part    of    the    equipment 
used    in    the    repair     shop    in    the     East    St.      Louis     Yard; 
that    if    a    car    has    a    bad    door    that    cannot    be    closed 
with    a    bar,     it    is     sent    to    the     repair    tracks;     if    it    is 
necessary    to    close    the    damaged    door    before    moving 
it,     a    repairman    is     called    over    v/ith    a    chain    jack; 
that    the    repair    tracks    are    used    only    during    the    day 
shift;    that    chain    jacks    are    available    in    the     Brooklyn 
Yard    for    inspectors'     use    in    closing    bad    doors    on    cars 
chat    are    made    up    in    trains     ready    to    go    out    on    the 
road,     there    being    no    repair    tracks    in    the     Brooklyn 
Yard;    and    that    chain    jacks    are    available    to    inspectors 
if    they    need    them    in    the    East    St.      Louis     Yard.  One 

of    these    witnesses    knew    of    no    occasion    where    a    car 
inspector    had    used    a    chain    jack    under    similar    circum- 
stances.       Plaintiff's    testimony    on    this    issue    is    as 
follows:       that    he    was     expected    to    close    all    doors,     but 
if    he    couldn't,     he    was    net    to    send    the    car    to    the 
repair     shop;    that    he    had    worked    at    the    Brooklyn    Yard, 
and    chain    jacks,     as    well    as    bars,     were    there    available 


for    use    by    inspectors    on    day    or    night    shift;    that 
no    jacks    were    kept    in    the    inspector's    office    in    the 
East    St.     Louis    yard    but    were    available    at    the 
repair     shop    to    inspectors    en    the    day    shift;    that 
they    were    locked    up    when    the    repair    shop    closed    at 
4:00    P.M.;    that    he    customarily    used    a    chain    jack, 
if    available,     to    close    damaged    doors;    that    he    had, 
however,     used    a    bar    to    close    damaged    doors    a    good 
many    times. 

This    testimony    gives    a    reasonably    clear 
picture    of    the    role    of    a    car    inspector.       In    the 
Brooklyn    Yard,     because    cars    were    then    made    up 
ready    to    go,     a    car    inspector    was    expecte:!    to    close 
all    doors,     damaged    or    not,     and,     for    that    purpose, 
had    available    a    chain    jack    as    well    as    a    crowbar. 
However,     in    the    East    St.     Louis     Yard,     where    plaintiff 
w  z-,  s    injured,     an    ?.  v.  a  p  e  c  t  c  r    had    the    option    to     send    a 
car    to    the     repair    tracks,      30    that    there    was    not    the 
5  a  m  e    urgency    about    closing    doors.       True,     an 
inspector    h  a  d    vo    exercise    his    discretion    -..ad    not 
"shop'1    ev-ry    car    that    was    in    need    of    repair.       He    was 
also    under    directions    to    try    and    close    all    doors.     But 
the    question    is    whether,     out    of    the    welter    of    evidence 
of    the    practice    in    the    East    St.     Louis    yard,     there    is 
made    a    car,  e.    of    an    employ  p  e    performing    an    inescapable 
duty    with    an     inappropriate    tool. 

We    do    not    think    that     such    was    the     case. 


5. 


5 -  a i lee 


e  -  a  1 1  e  5 


59F16    -6 


Plaintiff's    job    permitted    and    required    the    exercise    of 
discretion    within    the    framework    of    certain    directives. 
He    had    come    up    through    the    job    of    a    car    repairman 
and    knew    what    that    job    entailed    and    what    damage    was 
regularly    referred    to    the    repair    shop.       He    knew 
that    chain    jacks    were    available    for    use    in    the 
repair    shop    but    that    inspectors    in    the    East    St.     Louis 
yard    were    expected    to    use    only    crowbars    on    stubborn 
doors,     as    he    had    done    on    many    occasions.        While    he 
was    expected    to    cooperate    with    railroad    policemen, 
he    clearly    was    not    required    to    throw    away    his    years 
of    experience    and    blindly    follow    a    suggestion    to 
close    a    door    that    was    damaged    and    should    have    been 
repaired.       Further,     however,     assuming    he    was    under 
an    inexorable    duty    to    obey    an    absolute    directive    to 
close    all    doors,     regardless    of    condition,     and    had 
been    furnished    an    inferior    tool    for    the   job,     it    does 
not    necessarily    follow    that    bis    injury    has    been 
legally    related    to    such    circumstances.       A    fall    could 
easily    result    while    using    a    crowbar    in    any    situation, 
either    as    a    result    of    improper    use    of    the    cool, 
insecure    footing.,     or    other    cause.       It    would    be    sheer 
speculation    to    relate    plaintiff's    fall    to    an    assumed 
improper    tool    and    place    defendant    in    the    position    of 
insuring    the    safety    of    its    employees    in    the    use    of 
ordinary    equipment.        In    any    case,     it    would    be    a 
simple    matter    to    reason    backwards    from    the    fact    of 
a    fall    to    the    conclusion    that    the    tool    used    must    have 
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been    improper,     unless,     of    course,     such    tool    was 

the    only    one    ever    used    for    such    job. 

The    railroad's    obligation    has    been    stated    in 

the    case    of    Chicago    &    N .  W .     R.     Co.     v.     Bower  ,     241 

U.    S.   470,    60  L.    Ed.    1107,   as    follows: 

"The  rule  of  law  is:     That  the  employer  is  under 
duty  to  exercise  ordinary  care  to  supply  machinery 
and  appliances  reasonably  safe  and  suitable  for  the 
use  of  the  employee,    but  is  not  required  to  furnish 
the  latest,   best  and  safest  appliances,    or  to  discard 
standard  appliances  upon  the  discovery  of  later 
improvements,   provided  those  in  use  are  reasonably 
safe  and  suitable.  ,! 

We    feel    the    evidence    presented    by    plaintiff    and    his 
two    adverse    witnesses    pointed    up    the    fact    that    a 
crowbar    was    the     standard    tool    customarily    used    by 
inspectors    in    closing    doors    that    stuck    and    that    the 
chain    jack    as    a    matter    of    common    practice    was 
limited    to    use    in    the    repair     shop    and    occasionally 
in    the     Brooklyn    Yard    h    an    emergency.        When    c  o  n  - 
fronted    with    this    particular    door,     plaintiff's    first 
bought    was    to    get    a    bar,     as    he    had    on    many    occasions 
The    too:',    used    for    the    job    in    fact    was    adequate    for 
the    job.        The     sudden    closing    of    the    door    was     certain- 
ly   :.iot    a.    wholly    unexpected    result    of    plaintiff's    pry- 
;'"g    on    '-'■  ■        I~    fc.  .t,     prying    or    twisting    with    any    bar 
or    wrench    ran    result    in    being    thrown    off    balance    and 
falling    if    the     tocl    slips    or    the     object    pried    or 
t  v.-  isced    suddenly    gives    way.        W  e    feel    plaintiff    asks 
too    much    aid    a    jury    goes    too    far    when    it    finds    negli- 
gence   in    a    railroad's    furnishing    crowbars    for    the 
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closing    of    car    doors    not    sufficiently    damaged    to 
be    sent    to    the    repair    shop.        V/e,     therefore,     must 
agree    with    the    trial    judge    that    the    evidence    here 
construed    most    favorably    toward    plaintiff    fails    to 
make    out    a    case    of    a    negligent    failure    to    furnish 
proper    tools    for    the    job. 

Plaintiff    asks    in    the    alternative    that    the    case 
be    remanded    for    new    trial    because    of    alleged    errors 
in    the    ruling    of    the    Court    on    the    admission    of    certain 
evidence.        We    have    examined    each    ruling    pointed    out 
by    plaintiff    and    do    not    feel    that    a    different    ruling 
would    alter    the    conclusions    reached    above. 

Judgment    Affirmed. 
Hoffman,      J.,     took    nc    part. 
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**r%  aarriad  on  Paaaattar  2C»    Itjt  and  thro*  anlldran,    two   aona 
aryJ   a    daiaxhtar,    war*  born  to  tha  aarrta^a*      Two  o.'    tf\*  «n 

«..:•*  adulta  and  ana,   a  f  tftaa.  a&n,  waa  living  wit 

•**ntu   la   u-.blr    hoaaa   in  Rookfbrd  until   tha    original 
•lint  waa  fllad  and  a'nea  that   tlta»#   'cm   noa   boon  living 
ila   aothar* 

-  a  - 


It  further  ar>*ars   that  m% 

r*lr  HTHl  U  U,tu**+r                 Atfr  th.td.fc,  th#, 

**  *°   oc:  »    «•»#  awoUl.-.g  bu, 

»    •*••*  *   oa».  rooa.nd  o»  D^ 

■4   fro*  -.w.load   a*   alr.et.d  k>y  tho    «>u]>t» 

,.    *U.   .t   MM,    UN    Mi 

<•*  an  aivju-ont,    teat  upon  fchi,  o«oa.Lo»  r»P  huoband 
•aid  to  t*n      \  A  Uk.   fco    tmt  you  up-  and   »,    **,  M% 

*o  hor   b^.anc.  a>*i    ..  »   ttl.  thinm  rt##t)%J    ^t  ft#  § 

bar  *jo  boom,  blao*  and  muIB  ar.d  *» 
roo  v.  .«„      0pM|  .„,..  .KaoUmtion  *•  ,tato4, 
thot.   upon  II  Li  e.aaait*,   «ho  rotalutod  and  «fao»  ".lapped  hi* 

•13..   f.rbhor   to*  d  that  on  th.  evening  of 

15,   19??,    i  d  har  ImsbtAi  aa4  mother  arauaMt  at 

horn.,   that  h,    |o«  up  fro.  big  eh*  .nd  000.0  eve*  to 
■h.   ve.  .itting  and  vi^out  wrnlng   Hraik  bi>  «  I. 

-U.  of  hor  foco  brulalng  hor  uppar  oh...  and 
•t  ..nteleia, 

■b.    further  te.fctn.d   V*  t  on  Soptoaftor  1.   1757 
La    oh.  W*  hor  hmband  w.r.   U   tho   Irlfcobon  Of  fcH< 

lb«M  becoa*   v  iolently   up  Wn.r.J*    :„r   egetn.t 

arl  «v    that    ,  .  oould  not  w„    ««,  ^    ^^ 

1  *  »!*»<  Ma«  "ai  ,  or  .        M    Wid 

•Ufcodl    -I  aw  EolC  ,  to  got  you  out  of    tfal.  houoe  y.t  and   .**. 
to  work"* 


-    I 


Camlyn  Olaon,    tha  d*>i,;hter  sf  tha  «nd 

,&ant,    t.aatl 

har   aallad  >«•   aatvaan      »jt    an< 

•   mom  a*  »fha  the-r    \«r  ,vo -»■ 

tiff,    -.-*«  at  har    •«:■;■*  AX'MltlOn    SU\j\    to 

r«  < 

thar  kaatlJ  tar  the    tai 

•ol  «r  lid  com    fc>   I'm   door*  of  cmm   and   U,<. 

•r,   t  :1<!     m*  -other  formation  a  •    -lad    Ju*- 

frttas    r.irthar  teatlfted   v.**.  her 
t   deff  :i»r  am!  •'■o    ".oficw 

r'a  eyelid  vee  •   little  eontueed  and    \mt  befct 
•••11. 

art  .i»y  Jr+    to-  la   as' 

•       <.ti    ft     StiBl    0  -*e,      I  <Oar« 

at  >wae  witej   Mi  ■  and  father 

d   aboir  o'oloek   thAt  night   and  at    that 

i    heard  laud  talking  and  ^ro  "aria  language,    the  neat  ng 

•  'aarrad  brute*  a  *  uctsir't   fee*  and 

••  rad  of    her1  v»u  a-;alnvM    to  a 

a  ne  wared    HTe«,  t%     The  avn  further  taatli 

r   abav  naibar  1,  •»  y«t  2  :  rtny 

brat  rift  I  on  or  ab*> 

'  ither  ware   o  ■  kUehen  and  ha   *r.d   a  la 

*r  vara  vatetiing-'teleT*alon|    tat    tlirt  vaa  a  aoaav 
j-oinr  en   In  tha  ki'.oihu  and   .«     aard  a   lot  a   talk 

aoaat   orofene  lanrua«»t    that  ha  and  a  la   brother  want  V 

an  and  aaw  ate    Tartar   had  kite  Mother   I  i  r 

It •  ton  n  at    a   *nd   alt  brother  a  ttanp ted  to   puoti 

r    rather  away    >oa  fch  a  fear  j    tat       a 

»  *y    v  leted  dov  , 


■  ox 

In  Hoaktbrd   for    t..«l»«   vaara   and  that   ha    *]    a /a   I 

•   .3;.#    1*>^4,    ir.?iio.it   ha    atatad   chat  n«   and  hit   v. 
arralj    tat   •  1  kad  a  kltahan    Inta   tha 

>oai   ar  lakod      rjc    «     ii**0Ma8i  v 

at   fr'  t •  aad*   h **  an -;ry#      !!• 
a  h'.  I  Mt  vtft  with  ?  «    ,-*n  pala  af 
on  har  la?  and   u  t  aftda  c'    Mr     aoo.      Ha 

4ght  MQ  d  n.v   wlfo  onca» 

.«   t»>  har  a*naa**«     i;«  fwt  .  *d 

iar         i      -     j*+ntf    \m  want  aoroaa  tha   atraat  to  a 
mbor,   Mr  a.    ^ra.on,    and   bold  har  about    tha  argtaaant  ha   had 

•  waa  talking  ta  N~«« 
wii*a  oaiaa  dtiw-,   tha  a  treat  and  ha   tht*  ood   that   mo 

I   a  Ma  ok  aje, 

With  raforenaa  to   tha  aot  of  erualty  a  d  by 

intlff  aa  haying   uaourrad  *n  April   \$$   1957,   tha   dafai   'ans 
*«atlflad  that  hit  Ml  fa  had  tlaltad   thalr  bt€#   in  South 

Carolina  for  t.wa  weak  a  and  whan  aha  retufload  ha   took  hor 

>r.     Aa  abatractad  by  -  I  a  oounaal   )wttm  oontlnuad*     *Ve 
a  hoaa  and  eturtad   to  talk   k.o  iu  w>r,      I   -,«du<  at 

40  to  my   di'r,      ^oil,    bar  ar-awer   \ma  al»ay»    *daej  aa, 

.-./a  aa  alona*    I   hara  no  faalln-    r-ir    ~>u',      /a  were  ail 
thare,    tt   aat  lata,   ajaytoe  ht  or   at>.      T   Midi   'lot** 

Had*,      "ho   didn't  aant  to.      I   a  toad  up,   al»  ar  with  nj 

t  hand  a.raln  and   than  a  a  want  ta   aee  Attorna?  3jsm*9 


ragoin^   it  a    rair  rviuw  of  Mm   a.  uj« 

jd   that  tba  mwn 
H        .'iefcarv  i  .    ace,  ■    taatlnouy, 

.•d  on  3epte«aJ>or  lf   19f.7    but  vhleh  d«r   ton  Mamght    t 
<  on*  about   '.iovaabar  1,    19£7  vaa  neither  admitted  or 
.*d    by  tba   dei"«r.  ^*nt  nor    wui    any  tur.ton  oa    tola  occurn 
a   by  hi*   in  his  taatiaony. 

^l?*nt  argue  that  tba  aatl 
in  this  reeord  ere  not  of  an  ex  treat   or  rip  an  bail 
nat  X9  and  that  thay  did  not   aubjeet   plaintiff  to    danger  of 
•at  bodily  ber««      Counsel    state*  that   these  si  V  -ht  aata 
ruelty  tiara  '.rovoknd  by   tba  plaintiff j  that  aba  eonet*ntly 
argued"  with   bba    de:ordent,  did  nat  aat  as  *  kind  *  »irul 

and  affectionate  wife  but   all    her  c  v  duct  una   In  furtherance 
jails  deaign  to  &at   r  16   a  J'    .or   husband*, 
Vfaat  the   eeldenoe   la  IhU  reoord  dlaaloaaa     s 
k  on  ona  ocean  efsendent  In  anger,   told  tua  vu>   that  ba 

!.'.   Ilka   to  boat    *r  op  owed   tiat  utterei.ee   wi*    a 

blow  on  her  faae  causing  bar   to    .are  a  blank  eve  and  a  bruised 
erd   awoJlen  ehe-ek;    that  acre  than  a  year    Inter   ne  dls  seas'   ->er 
am;   so  cording  to   liar  teetlaon  ->*«4  her  aenaeless   baoauaa 

didn't  want   (s   (to  to  bad;    kit  aix  *«.nths  later  ba  .«r 

■  aornar  of   th«  kit  aha.  .hair  noae  »rcoe«d    .u  faaa 

t  har  and  in  an  gar   to  at  ha  wee  go  in ;  U  er 

Hair  boo*  ard  «ake   bar  go  to  work. 

Counsel   for  appellant  any  that  tba  aarrled  llfa  of 
'.be    wrtlea  to    t  V,s   raaord  ana   Ln  an   uproar  far  four  year  a   ->rior 

?hel»  aasaratt.n.     Appallee  na;   not    ova  b«en  at  til   t-*w»e, 
a  kind,  dutiful  and  affect  I -jrerjtj  vlfe  and   undoubtedly  appal Unt 

-  ft  - 


frl 


orop^lr..     la    a       *lr    ?i*um*    »f    t  !  »    t«LJa*M 


to  It   »*»<• 


t  h  Jotd   %h*t   tht    x. 


fet    •  Ltdfcan  :ff't    ttctiaouy, 

-T»vrt  on  teptMbir  1,   1  ut  whioh  htr  ton  >  faou*M    to 

iM  on  or  about   llovanbor  1,    19|>7  wat  ntl  fear  admit  tod  or 
J   by  tha   dt  t  nor   was   any  nantlon  U  occurr« 

a   by  hi*   in  hit  ttttlacny. 

t    t  *  tc  tl 
»arlng  in  thlt  rnaord  art  not  of  an  axtrtaw   or    •«^«u.tt'i 
I  and  trwt  thoy  did  not   aubjtat   plaintiff  to   dan*ar  of 
mt  bodily  bar**      Count tl   ttattt  teat   thott   alight  aatt 
orualty  vara  r»rovokad  by   tha  plalntlfrj  that  aha  tonatt-ntly 
argued  with   tha    darordant,   Aid  not  att  at  a  kind  and    iwtiful 
and  affaatlonata  vtft  bat   til   bar  eonduat  was   in  furtharanaa 
.  r   baa-It  daalgn  to   gtt  rid  o:      me   tuiaband", 

Vtaat  tl*    tvLcanoa   In  thla  raoord  dlaalotot    '.» 
.n  ont  oooaain  dafartdnnt  in  angnr,   told  aia  wifa  that   ha 
Ld   lika  to  baat    *r  up  crvad  that  uttarai.et  wit)    a 

blow  on  htr  faaa  erasing  Imr   m,     .*va  a  blank  aya  and  a  brulaad 
*}■'■   a  wo  i  Ion  ahoaky    that  aora  than  a  yaar  la  tor  na  alappad    :*r 
tn<i  aoaordlng  to   bar  tastlaony    .  vckad  bar  aonaalaat   btoauta 


didn't  want   to   go  to  bad;    tot  atx  oontfea   I* -..or  ba  gat    i«r 
••   eorrwr  of   tht   kit  ah*  air  noa»   c*ratt«d  bis  fata 

t  htr  and    ;  ;r   to  at  ht  tu  go lng  to  gat     or 

oi    chair  tana  ard  «aka  bar  go  to  wort* 

Count ai   for  appall ant  aay  that  th*  aarrlad  I  If  a  ol 
wrtlos  ta   t  ..'*•   rtoord   was   In  an   uproar  far  four  yaart   trior 
to   tholr  ttatratl-r..     Appallao  •>•■     not    ova  b«an  at  all   Unaa* 
a  kind,  dutiful  and  affaat  wlfa  and   undoubtedly  tppallaat 


-  h  - 


,  „tlr.1T  „  6U»  for  «.  «l""«  «  •*"«-  1. 

m,  N*  *•  '••«•'•  •*""  "•  *"*"**  °"  te*  ""*  °f 

„  ,n.ir  t..tt«»>  -«  **********  «»  "w  rf  •»■»•■■ 

.t*i»4  br  **•  •»!••«•• 

«,H»».r«  ».  ikMtan,  j«  m.  M»  »* 

.  ,,.,   m  »u  .....  9mm*  in  UM»*I  «*«•  •«•«*»*• 

Urru.,-..     "»U  »ur«  h..  M  *•«— «  ~««1™  *•  «•«** 
„..  ..».  «<  ..n««»  conrtltuW  ««—  »*  »«•*•«  "-l*» 

«m  b.m,  ►.».  «•»  »*•  »  »•  *•  "■■■  ••'t"t 

.*.».«.  — .  ■*,.%,* ..».  •*  »«*»—•.  *«u*  *~  *  r.' 

.  ,77.)    m  u*  ».  "p..  jr  ni,  >».  «  »«*i  '*»  »— 

*     .ot  I.  n.t   «.    — *  Wl  «*• '  ««  •*—*•»—  "5   *   »U 

,U1— .  ■*■•**"  *  d.Ub.r.«.  1^1*  m*  .»»«.  !-..*.« 
HL  .no.  «n^7  .«*  «!•-»  «*~*l«  «••*.    *«  -,r'  0,n 


«    • 


L 


bk 


c\ 


ia\    far   sopsllsnt.  csl".  s  our  ftttsntlor,   to    rha 
fart    tr*at   tha   partlas  oontinuad   ts    IIts   tfcajsthsr   tnrsa  yasr* 
&ft«r   tha  first  aot  of  *rualty   *nd   six  aontha  sftsr  ths 
ranos  of  April   15.    19??.     Oounssl   Insist  M»1    by  "> 
irvs  dafsn«sr»%   sustained  his  dsfsnss  of  ssndonmtlon.     £o->donat> 
iui  afflnsatlva  iaflMti  snrf   *hs   burdan  of  proof  *at  >a 

ft    bo  •Osnliajta    it  taf    a    <rapondarsnos  of  tba   ovi-vanss. 
'Klakaap  t.   Ilsksajp,   27*   113.   T*a)      *»•   Portia »  »•  In 

tms«   fcouss  iae-e    than  tbraa  yaara  aftar  tha   first  so*   of 
laity  »aas  ooasslttad  by  tha   dSfsjsttajSg  and  aora   ttvan  atx 
11  aftar  tha   sot  of  crualty  oosnlttsd  by  hi»  on  4|rl1 
thslr  raiatlonshlp  was  not  ths   normal  relott. 
htafrand   ar.d  *ifs  for   soar    Um  prior  .sir  schaal 

al  1  nail  of  . 

irty   f orgivac   wil 
.  ,,,«.  -at  al  I    aar      a)    '-iitiss    tba    i 

etfy   ▼»    Ksar,*<<7,    B7   111.    25« •    *••!    "»•    T**1  » 

Tha   nl*.  f*i   •>•  *n«s    >f  d    ralat! 

j  dafaadant  ai  Lous  astt  of  s realty  wmajpsTsadh  eaas 

v'asi  to    tha    lap  icmdltion  that  ths   of  fans  as  souli 

rsoaatsd.      lash  rapatltlon  of  tha  ©ffsnss  wti  a  r»*tral  o'   bha 
»>rsss   pvsvlously  aossslttad.      (Lips  v.   Lips,    ft?   111.   jTfM- 
This  raoerd  doaa   sat   «-«  tain  dafewdant'a  affimstivs  dafanaa 
condonation.  -jd*** 

It  is   "urthar    inslstad  tbat  ths  shsne-  srrsd 

dlsalssln?  dsfsntfsnVs  «o  intsrslslai  for  divorss  oa   tto* 
ground  of  dsssrtlon.     Ths  ssrls4  of  asssrtlon  rsliad  upsb  by 

•  •  .• 


* 


»ant  It'  (Jtn   which  aln  >t©<*  f  ibor   1. 

,    tho  Aato  c  i   tiit  court  *ribarad  *    t<»  7  «•<•* 

1 

■%otinn  da  fondant  to  vaoata  raa    family  now,    tnd  T>aeo*tiOA 
1*\a  dato  ha   H .tad    hit   fiDunterelaln.      In  rt  flf    I 

-nnttor  oounaal    Uabldtt  t%td 

vat  guilty  of  bad  fa  Tit  fill. 

>rafc.a  nlntira^ti  «r»tf  -  an  aaor.da'l  ton  'orot 

•'.tat  ▼•   ? 

„»  va  t  '   tnd  proof  at  mi*, 

1  9   a*c*  (in    In  »d 

La   har  huahond  ba  arted  ftn«  hit   rvwa  sod  »So   oo'.ild 

ara    filed   v*r  aonnlalr  *r\&  tv  a  war  ra 

I  fcy  of  daaortlx  . 

?he    ft  a  to   In  ft  tnatant  ettt  art  tatlralr 

horo  on  raoonbor  11,    195T  obtained  «m    -ujunctlon 
♦aralnln*  doandant  fre*  molattlng  her#     Two   daya  latar, 

1   and   a     rarlr.  .lol->abed    La  by  defendant  an   orf>r 

waaJLterod  flndlAf  that  da  f  and  ant  vaa  wall  able  t?  pay  tenr*or*ry 
»y->port  and  attorney  f*ao  and  that  it  waa  for   tha   boat  Later**  to 
of    tha    Tartlet   M»%   tr.a  defendant  mote   frcu  tho   boat  t 

further  hear in*  was   r*d,      fhlt    order  dlraeted  dofandant  to 
«y  v3S#00  for   tha    temporary  tapper*  and  aa  .ne*  ei   pit  J 

and  their  miner   or lid,    "atld   earn"  eoneliuaad  tha    order,    "to 
oluda  4x«qm»  of  b  tho   home".      'It  ordor  granted 

eandtnt  tha  -ho   nlnor  son  of  tha    partlea    <n& 

dlrootod   sa   aralt  &   *100«00  attercay   '••§ s      La/aadamt 

acquloaood  *   tnd     «t  fully  ooapllad  with  tba   oj 

an«  amdafjjp offort  to  have    It   ofeailjfttd  or  aodifle<l  and  it 

-  9  ~. 


fed   In  fere*  until  tv..«  final  «•«•••   wn«  or.  tar 

oaabo 
fnara   !■  nothing    'n  this  record  to  luiula 
i«n  that  ,>i*   ntiff  aetad  unlawfully  or  In  oad  faltn  or 

»•  for    ,''Yor«#  c*i  nil  >roial«. 

nt   «•   Ilia   har  «oapla'.nt    for   «e  *r* 
^B»  «ad  a*  unaoka  tu«  usual     roo»»»ot 

»f   •   •  daaaad   ftha    •«•   tr.  titled   to. 
f,)l*nVi  niaooncuat  prior   to   Datanbor  13$    ; 

i    roqt  jb  to  r<«»..ni«j    fro*   lha 

hoot    irt:      f»   fur*. 

tha  #o«r"*  dlsnisainf  •  Jpallant'a  oc^f  »ral»i»  and 
ifi  MiMllo*  a  di*o  raa  on    #r  aoanaad  aa>aajl*lnt   i« 


Dasraa  aff!ma<l» 


«Jt   COPCTTKft 
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General  No,  1X278 


■.,,:■_._:■..:.:..  .•  .;, 


Agenda  24 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 
(Pi nit  Division) 
MAY  TERM,  A.  D,  1959 


JUN  9-  I 


P  A  U  I   V.  W  U  N  D  E ,  R 


DONALD  C.  ALLENSWORTH, 

Plaintiff, 

vs. 

1ST  GALESBURG  NATIONAL  BANK 
AND  TRUST  COMPANY  (a  cor- 
poration), et  al., 

Defendants, 


VICTOR  CASKET  HARDWARE 
Company  (a  corporation), 

GALESBURG  GLASS  COMPANY 
(a  corporation), 

!,Counterclaimants  ,   I 

i 

DONALD  C.  ALLENSWORTH 

'Counterclaiment 

Re;  "All  that  part  of  Block 
Eighteen  (l8)  in  the  City 
of  Galesburg,  Knox  County, 
Illinois." 


22  IJu 


*>  O 


4 


Appeal  from  the 


Circuit  Court  of 


Knox  County 


SPIVEY-- P.  J, 


This  is  an  appeal  by  Donald  C.  Allensworth  from  an 
order  entered  January  19.  1959,  finding  him  to  be  in  contempt  of 
court  in  cause  No,  14175  in  the  Circuit  Court  of  Knox  County, 
Illinois. 


. 


Donald  C.  Allensworth  has  in  a  host  of  cases  been  either 
a  party  plaintiff  or  defendant  involving  the  following-described 

real  estate: 

All  that  part  of  Block  18  in  said  City  of 
Galesburg,  Illinois >  bounded  as  follows: 
beginning  at  the  Northwest  comer  of  said 
Block  and  running  thence  East  15&  feet  and 
9  inches;  thence  South  60  feet;  thence 
West  156  feet  and  9  inches;  thence  North 
60  feot  to  the  place  of  beginning;  together 
with  the  building  thereon  and  all  tenements , 
privileges,  fixtures  and  appurtena;     : here- 
with belonging,  situated  in  the  City  of  Gales- 
burg,  County  of  Knox,  and  State  of  Illinois, 

which  shall  for  the  sake  of  brevity  be  referred  to  in  this 
opinion  as  the  'subject  real  estate.' 

In  cause  No.  12140  in  the  Circuit  Court  of  Knox 
County,  the  'subject  real  estate"  was  the  subject  matter  of  a 
partition  action  entitled  Maiy  Weinberg,  et  al.,  v.  Edwin  M. 
Jenkins,  et  al.  Donald  Allensworth  was  a  party  to  that  action. 
As  a  result  of  a  decree  entered  In  this  case,  the  subject 
real  estate !  was  sold  to  the  'Victor  Casket  Hardware  Company 
predecessor  in  the  record  chain  of  title  to  Galesburg  Glass 
Company.  This  decree  was  affirmed  by  the  Appellate  Court  of 
Illinois,  Second  District,  and  by  the  Supreme  Court  of  Illinois. 

Following  the  final  adjudication  of  cause  No,  12140, 
and  prior  to  December  7,  195*,  Bonaid  Allensworth  instituted  a 
suit  for  forcible  entry  and  detainer  In  the  Circuit  Court  of 
Knox  County.  This  suit  was  for  possession  of  the  "subject 
real  estate"  and  was  docketed  as  cause  No.  14175,  the  instant 

action. 

Defendants  in  the  instant  cause  No.  14175  were  Victor 
Casket  Hardware  Company,  Galesburg  Glass  Company,  and  others. 
The  named  defendants  Victor  Casket  Hardware  Company  and  Galesburg 
Glass  Company  counterclaim^  against  the  plaintiff  Allensworth 
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seeking  a  permanent  injunction  restraining  hira  from  claiming  or 
attempting  to  claim  any  right,  title.,  or  Interest  In  the  'subject 

real  estate 

On  December  f,  195*,  the  Circuit  Court  of  Knox  County 
entered  its  decree  in  cause  No.  14175.  The  decree  found  'That 
the  counterdefendant  Donald  C,  Allensworth,  now  has  no  right, 
title  or  interest  in  and  to  the  above  described  real  estate  or 
any  part  thereof  by  way  of  lien,  possession,  ownership  or  other- 
wise, and  that  the  Oaiesburg  Glass  Company,  •  Corporation,  is 
now  the  absolute  owner  of  ell  of  said  real  estate."  The  decree, 
after  making  other  appropriate  findings  of  fact,  ordered  the 
title  to  the  ''subject  real  estate'  be  quieted  and  confirmed  in 
Galesburg  Glass  Company,  in  fee  simple,  free  and  clear  of  all 
rights  and  claims  of  every  kind  and  character. 

The  order  further  provided.  It  is  further  ordered, 
adjudged  and  decreed  that  Donald  C.  Allensworth  be,  and  he  is, 
hereby  restrained  and  perpetually  enjoined  from  filing  any 
affidavits,  actions  or  instruments  affecting  the  title  to  the 
above-described  real  estate  and  from  asserting  any  claim  or  title 
in  and  to  said  premises  adversely  to  Galesburg  Glass  Company,  a 

Corporation. 

"It  is  further  ordered,  adjudged  and  decreed  that 
Donald  C.  Allensworth  be  and  he  Is,  hereby  restrained  and  per- 
petually enjoined  from  instituting,  causing  to  be  Instituted 
and  filing  any  action  or  litigation  relating  to  the  above- 
described  real  estate,  or  any  part  thereof,  and  against  either 
said  Victor  Casket  Hardware  Company,  a  Corporation,  Galesburg 
Glass  Company t   a  Corporation,  or  any  other  firm,  person  or 
corporation,  relative  to  said  real  estate  and  any  interest 
therein  which  he  pretends  to  have,  which  such  actions  are 
adverse  to  such  parties  or  shall  be  predicated  upon  any  purported 
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right,  title  or  interest  in  said  real  estate  of  the  said  Donald 
C.  Allensworth  existing  as  of  the  time  of  the  filing  of  the 
original  Complaint  in  this  cause,1   No  appeal  was  perfected 

from  this  decree. 

On  December  18,  1958,  Allenaworth  filed  in  the  Circuit 
Court  of  Knox  County  as  cause  No.  14965  his  complaint  for  forcible 
entry  and  detainer  and  summary  Judgment,  Among  others,  Victor 
Casket  Hardware  Company  and  Galesburg  Glass  Company  were  made 
parties  defendant  *  Sfoe  complaint  sought  possession  of  the 
"subject  real  estate.'' 

Again,  on  January  9,   1959,  Allensworth  filed  in  the 
same  court  a  complaint  in  ejectment  and  for  summary  judgment  as 
cause  No.  14972.  Victor  Casket  Hardware  Company  and  Galesburg 
Glass  Company  were  made  party  defendants.  The  recovery  of  the 
"subject  real  estate"  was  again  the  jiat  of  the  action. 

The  Circuit  Court  on  January  X%   1959..  considered 
defendants'  motion  for  a  rule  to  show  cause  against  Allensworth 
in  the  instant  cause  No.  14175-  Allensworth  was  present  in  open 
court  and  announced  that  he  was  refusing  to  obey  the  court. 
Whereupon  the  court  entered  a  rule  upon  Donald  C.  Allensworth  to 
show  cause  on  January  19,  1959*  why  he  should  not  be  adjudged  to 
be  in  contempt  of  court  for  commencing  causes  Nos.  14965  and 
14972  contrary  and  in  violation  of  the  restraining  order  of 

December  7>  1954. 

Allensworth  filed  an  answer  to  the  rule  to  show  cause. 
She  answer  is  a  miscellany  of  irrelevant  matter.  As  best  we 
understand  its  substance  it  questions  the  defendants'  inter- 
pretation of  the  Appellate  and  Supreme  Courts *  decisions  in 
cause  No.  121 40,  claims  illegal  possession  by  the  defendants, 
requests  an  affidavit  of  merits  of  the  defendants,  states  that 
he  is  not  seeking  title  and  concludes  that  upon  entry  of  an 
order  of  committal  he  will  have  his  notice  of  appeal  ready. 
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A  hearing  was  had  on  the  rule  to  show  cause  and 
answer  thereto ,  Sworn  evidence  was  adduced  and  exhibits  In- 
troduced being  copies  of  the  complaints  and  other  pleadings 
filed  in  causes  Nos,  14965  and  14972,  Aliens-worth  offered  no 
evidence  in  his  behalf  and  chose  to  stand  on  his  answer  to  the 
rale  to  show  cause. 

At  the  conclusion  of  the  hearing  the  court  entered  an 
order  adjudging  Allensworth  to  be  in  contempt  of  court  for 
coamenclng  cause  No.  14965  and  cause  Ho.  14972,  and  for  filing 
therein  various  pleadings,  documents ,  bvA   writings  now  on  file 
therein,  all  in  violation  of  the  injunction  decree  theretofore 
entered  in  this  cause  on  December  7#  19!v 

The  order  further  committed  Allensworth  to  the  Khox 
County  Jail,  there  to  remain  until  he  purges  himself  of  this 
contempt  and  that  he  may  purge  himself  of  contempt  by  dismissing 
cause  No.  1496$  and  cause  No,  14972,  and  withdrawing  all  plead- 
ings, documents,  and  writings  filed  therein. 

Plaintiff  in  his  brief  and  argument  presents  to  this 
court  two  questions.  Irrespective  of  ths  assignments  of  error, 
we  have  examined  the  entire  record  and  conclude  that  the  trial 
court  committed  no  error  in  finding  the  plaintiff  to  be  in 
contempt  of  court  for  filing  cause  No.  1496$  in  forcible  entry 
and  detainer  and  summary  judgment,  and  cause  No.  14972  in  ejectment 
and  for  summary  Judgment  contrary  to  the  court's  restraining  order 
of  December  7*  1954. 

The  order  of  the  Circuit  Court  of  Knox  County  is 

affirmed . 

Affirmed . 

Dove  J.  and  McNeal  J.  Concur 
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RICHARD  GRILL,   a  minor,   by 
JOSEPH  GRILL,   his   father 
and  next   friend, 


Appellant, 


JOYCE  BRADLEY, 


Appellee, 


APPEAL  FROM  CIRCUIT 
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MRe  PRESIDING  JUSTICE  DEMPSEY  DELIVERED 
THE  OPINION  OF  THE  COURT . 

A  verdict  was  returned  for  the  defendant  in  the 
plaintiff's  suit  for  personal  injuries.  The  plaintiff 
appeals  from  the  denial  of  his  alternative  motions  for 
judgment  notwithstanding  the  verdict  and  for  a  new  trial « 
The  contentions  are  that  the  defendant  was  guilty  of 
negligence  as  a  matter  of  law,  that  the  verdict  was 
against  the  manifest  weight  of  the  evidence  and  that 
error  was  committed  in  excluding  an  exhibit. 

Richard  Grill,  who  was  six  years  old,  was  struck 
by  the  defendant's  automobile  which  was  being  driven  in 
an  easterly  direction  on  the  south  side  of  Redfield  Drive 
in  Marquette  Park,  Chicago,  The  accident  occurred  on  a 
Sunday  afternoon  In  July  19520  He  was  one  of  five 
occupants  of  a  car  which  had  stopped  on  the  south  side  of 
the  drive  and  was  sitting  next  to  the  right  front  door. 
As  soon  as  the  car  pulled  to  the  curb  he  opened  the  door, 
went  to  the  front  of  the  car  and  started  north  across  the 
street.  No  one  saw  what  happened  next  and  the  plaintiff 
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did  not  testify.  The  driver  of  the  parked  car  said  that  only 
20  or  30  seconds  elapsed  between  the  time  his  car  stopped  and 
the  accident. 

The  defendant  did  not  see  the  boy,  neither  did  her 
father,  who  was  in  the  front  with  her,  nor  did  her  mother 
and  two  guests,  who  were  in  the  back  seat.  They  all  heard 
an  impact  on  the  left  side.  She  stopped  immediately  and 
the  plaintiff  was  found  on  the  drive,  to  the  left  and 
rear  of  her  auto. 

She  had  been  driving  15  or  less  miles  per  hour. 
There  were  cars  going  in  her  direction,  one  a  car  length 
in  front  of  her 5  others  were  parked  along  the  south  curb. 
She  said  she  was  watching  the  road  and  that  there  were  no 
distractions  5  they  had  just  re-entered  their  auto  after 
resting,  had  driven  less  than  a  block,  were  not  talking 
and  the  radio  was  not  playing. 

There  were  many  people  in  the  park.  One  of  these 
was  Eleanor  Groetch,  who,  with  three  friends,  was  picnicking 
on  the  north  side  of  the  drive  about  ho   feet  away  from  where 
the  accident  happened.   She  heard  a  noise,  turned  and  saw 
the  little  boy  under  the  car.  She  said  there  were  some 
cars  parked  on  the  south  side  of  the  street  but  none  on 
the  north  directly  in  front  of  here 

Some  time  during  the  afternoon  she  had  taken  a 
picture  of  a  member  of  her  party.  In  the  background  it 
showed  Redfield  Drive.  This  photograph  was  offered  in 
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evidence  for  the  purpose  of  showing  the  traffic  conditions, 
especially  the  absence  of  cars  parked  on  the  south  side  of 
the  drive,  at  the  time  of  the  accident.  The  witness  did  not 
say  how  long  before  the  accident  the  picture  was  taken,  and 
she  did  not  testify  that  it  correctly  reflected  traffic 
conditions  at  the  time  of  the  accident.   It  obviously  did 
not,  for  it  contradicted  her  own  testimony  that  there  were 
some  cars  parked  at  the  south  curb«  The  trial  court 
properly  exercised  its  discretion  in  refusing  to  receive 
this  exhibit  in  evidence. 

The  large  number  of  people  in  the  park,  the 
children  playing  there  and  the  general  conditions  called 
for  cautious  driving  and  complete  control  over  her  vehicle 
by  the  defendant.  But  there  is  nothing  in  the  evidence, 
other  than  whatever  deductions  may  be  drawn  from  the 
happening  of  the  accident  itself,  to  suggest  that  she  was 
not  careful  or  did  not  have  adequate  control^  there  is 
nothing  to  suggest  a  violation  of  law  or  the  nonobservance 
of  traffic  regulations.  A  motion  by  a  plaintiff  for  judgment 
notwithstanding  the  verdict  cannot  be  granted  if  there  is 
any  evidence,  or  reasonable  inferences  from  the  evidence, 
supporting  the  material  elements  of  a  defendant's  case. 
Hughes  v.  Bandy,  koh   111.  7*+|  Merlo  v.  Public  Service  Co.  of 
Northern  Illinois.  381  111.  300e  The  evidence  on  behalf  of 
the  defendant  prohibited  the  granting  of  the  motion  unless 
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it  were  to  be  held  that,  under  the  facts  of  this  case,  the 
defendant  was  guilty  of  negligence  as  a  matter  of  law. 
Negligence  becomes  a  question  of  law  only  when  it  appears 
under  the  facts  in  evidence,  and  the  reasonable  inferences 
therefrom,  that  all  reasonable  minds  vjould  be  compelled  to 
reach  the  same  conclusion.  Warren  v.  Patton,  2  111.  App.2d 
173 ?   Petro  v.  Hinesii3  2Q9  111.  236. 

Of  the  various  allegations  of  negligence  the  plain- 
tiff relies  most  on  the  one  that  the  defendant  did  not  keep 
a  reasonably  careful  lookout  for  pedestrians „  His  position 
is  that  she  should  have  seen  him  and,  since  she  did  not,  she 
was  negligent,,  Cases  have  been  cited  which  hold  that  the 
law  will  not  tolerate  the  anomaly  of  allowing  one  to  testify 
that  he  looked  but  did  not  see,  when,  if  he  had  looked 
properly  he  would  have  seen.   Greenwald  v.  B.  &   0.  R.R., 
332  111.  62 7 1   Dee  v.  City  of  Peru,  3^3  111.  36 ;  Sumner 
v.  Griswold,  338  111.  Acp.  190$  Tucker_v.  N0  Y.  C.  &  St.  L. 
R.R.  Coca  12  111. 2d  532.  .  This  rule  arises  where  the  object 
to  be  seen  is  plainly  visible,  but  it  cannot  be  logically 
applied  under  the  circumstances  of  this  case.  The  boy  came 
around  the  front  of  a  parked  auto  which  would  have  concealed 
him  until  he  emerged  into  the  open  street.  He  must  have 
arrived  there  in  the  very  brief  interval  between  the  passing 
of  one  car  and  the  arrival  of  the  defendant's,  one  car  length 
behind.  There  was  no  testimony  of  how  far  he  got  into  the 


I 


-5- 

street  before  he  was  struck,,  There  was  no  proof  of  what 
opportunity  the  defendant  had  to  see  him  either  in  distance 
or  in  time0 

The  circumstantial  evidence  on  these  points  is 
meager  and  susceptible  to  different  inferences.  The 
occupants  of  the  defendant's  auto  heard  a  thump  on  the  left 
side  of  their  car 5  one  said  it  was  near  the  driver 5  another 
heard  it  near  the  rear  wheels  the  defendant  said  it  came  from 
the  front  fender 0  The  child  was  found  to  the  left  of  the 
car0  From  this  it  could  be  deduced  that  the  child  must 
have  been  well  out  into  the  street  and  was  struck  by  the 
left  side  of  the  defendant's  autoo  On  the  other  hand 
Mrs.  Groetch,  the  plaintiff's  witness,  who  was  sitting  on 
the  grass  a  few  feet  from  the  north  curb,  saw  him  bouncing 
under  the  care  She  saw  the  auto,  not  the  wheels,  pass  over 
him.  This  would  indicate  that  he  had  been  hit  by  the  front 
bumper  and  that  the  noises  came  from  underneath  the  car9 
Whether  he  was  in  front  of  the  defendant's  car,  or  to  its 
left,  or  how  far  he  had  emerged  from  the  front  of  his  own 
car,  is  speculative.  Neither  the  direct  nor  the  circum- 
stantial evidence  would  justify  our  finding  that  the  plain- 
tiff was  so  plainly  visible  that  the  defendant  should  have 
seen  him  and  in  not  doing  so  was  guilty  of  negligence  as  a 
matter  of  law.  The  motion  for  judgment  notwithstanding  the 
verdict  was  properly  denied e 


-6- 

Whether  negligence  Is  a  question  of  law  is  for  the 
court  to  decide  5  if  it  is  not  it  becomes  a  question  of  fact 
for  a  jury.  The  jury  decided  the  defendant  was  not  guilty, 
and  we  are  asked  to  set  this  verdict  aside  as  being  against 
the  manifest  weight  of  the  evidence.  A  six- year  old  child 
is  not  chargeable  with  contributory  negligence.  Chicago 
City  Ry.  Co.  v.  Biederman,  102  111,  App.  617?  but  it  does  not 
follow  that  because  someone  injures  a  child  of  six  he  is 
necessarily  liable.  Kurzawa  v.  Brummel,  1^  Ill0  App„2d  V73. 
The  mere  occurrence  of  an  automobile  accident  in  which  a  child 
is  injured  does  not  give  rise  to  an  inference  of  negligence 
on  the  part  of  the  motorist.  It  remains  the  plaintiff's 
burden  to  prove  the  allegations  of  negligence  made  against 
the  defendant.  This  the  plaintiff  did  not  doo  The  verdict 
was  not  against  the  weight  of  the  evidence.  The  judgment  of 
the  Circuit  Court  is  affirmed. 

Judgment  affirmed,, 

Schwartz  and  McCormick,  JJ„,  concur 0 
Abstract  only. 
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CITY  OF  CHICAGO, 


Appellee 5 


v. 


HARVEY  Co   FRANKS, 


Appellant 


) 
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APPEAL  FROM  MUNICIPAL 
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MRo  PRESIDING  JUST' ICE  DEMPSEY  DELIVERED 
THE  OPINION  OF  THE  COURT . 

The  City  of  Chicago  complained  that,  in  February  1957, 
the  defendant,  Harvey  C  Franks,  violated  certain  sections  of 
chapters  78  and  99  of  the  City's  Municipal  Code,  by  not 
keeping  in  proper  repair  or  safe  condition  premises  owned 
and  maintained  by  him  at  3935  West  Dakin  Street „  He  was 
found  guilty  and  fined  $200.00* 

The  defendant  raised  objections  to  the  constitu- 
tionality of  these  sections  of  the  Municipal  Code,  as  they 
applied  to  his  property,  and  appealed  directly  to  the  Supreme 
Court  of  Illinois „  That  court  found  that  no  constitutional 
question  had  been  properly  raised,  that  the  case  was  wrong- 
fully appealed  and  transferred  it  to  this  court. 

Except  for  the  interjection  of  the  constitutional 
issue,  this  case  parallels  a  previous  one  against  the  same 
defendant.  City  of  Chicago  va  Franks,  15  111,  Appe2d  189 
(1957)o  In  that  case  Franks  was  fined  for  similar  violations 
at  the  same  address.  This  court  upheld  the  conviction,.  All 
the  issues  raised  by  the  defendant  in  this  case  were 
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passed  upon  In  the  prior  opinion 0 

There  is  before  us  no  record  of  the  proceedings  at 
the  trial,  and  we  must  assume  there  was  sufficient  evidence 
introduced  to  support  the  judgment,,  ABC  Loan  Co0  of 
Illinois,  Inc.  v.  Campbell.  1  111.  App02d  297 «  The 
judgment  of  the  Municipal  Court  is  affirmed . 

Judgment  affirmed 0 


Schwartz  and  McCormick,  JJ»S  concur, 


Abstract  only. 
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THRIFT I-PAK  HOME  APPLIANCES, 
INC., 

Plaintiff -Appellee , 

TONY  KOWALCZYK  and 
MRS,   F.   KOWALCZYK, 

Defendants-Appellant  s , 


APPEAL  FROM  MUNICIPAL 
COURT   OF  CHICAGO. 
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MR.  PRESIDING  JUSTICE  DEMPSEY  DELIVERED 
THE  OPINION  OF  THE  COURT. 

The  defendants  appeal  from  an  order  of  the  Municipal 
Court  of  Chicago  denying  leave  to  open  a  judgment  by  confession. 

The  plaintiff's  statement  of  claim  was  based  upon 

a  conditional  sales  agreement,  containing  a  confession  of 

judgment  clause,  between  Thrifti-Pak  Food  Plan,  a  Division 

of  Thrifti-Pak  Home  Appliances,  Inc.,  and  Mr0  and  Mrs. 

Kowalczyk,  for  the  sale  of  food  and  a  sixteen  cubic  foot 

V  P  freezer.  The  affidavit  in  support  of  the  motion  to  open 

up  the  judgment  alleged  "that  the  defendant  did  not  receive 

any  sixteen  cubic  foot  V  P  freezer  at  any  time  of  the  plaintiff 

or  any  other  person." 

Section  23(2)  of  Rule  2  of  the  Municipal  Court 

of  Chicago,  which  pertains  to  opening  a  judgment  by  confession, 

provides  in  parts 

"(2)  A  motion  to  open  a  judgment  by  confession  shall 
be  supported  by  affidavit  as  provided  by  Section  15  of 
Rule  2  for  summary  judgments,,  The  plaintiff  may  file 
counter-affidavits  as  to  diligence.  If  the  motion 
and  affidavits  disclose  a  prima  facie  defense  on  the 
merits  to  the  whole  or  a  part  of  the  plaintiff's 
demand  and  the  court  finds  that  defendant  has  been 
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diligent  in  presenting  his  motion  to  open  the  judgment, 
the  court  shall  then  sustain  the  motion  either  as  to 
the  whole  of  the  judgment  or  to  that  part  to  which  a 
good  defense  is  shown,  and  the  case  thereafter  pro- 
ceeds  to  trial, 


N 
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No  question  of  diligence  is  raised,  and  the  principal 
issue  before  us  Is  to  determine  whether  the  defendants'  affi- 
davit disclosed  a  prima  facie  defense  to  the  plaintiff's 
demand.  The  judgment  against  the  defendants  represents,  in 
part,  an  obligation  to  pay  for  a  sixteen  cubic  foot  freezer. 
They  deny  ever  having  received  such  a  freezer.  This  denial, 
although  not  as  particular  as  it  could  be,  is  in  substantial 
compliance  with  the  rules  of  the  Municipal  Court  and  is  suffi- 
cient to  show  reliance  upon  the  failure  of  consideration. 
This  defense,  if  sustained,  is  a  valid  one  and  should  be 
submitted  to  a  jury,  if  the  defendants  so  elect,  for  deter- 
mination o  Corwith  v.  Colter.  82  111.  5855   Liberty  State  Bank 
of  Bloomington  v.  Aulsar.,  231  111.  App.  i+98 1  Stranak  v. 
Tomasovic?  309  111.  App.  177.  We  believe  the  motion  to  open 
up  the  judgment  should  have  been  allowed. 

The  defendants'  affidavit,  together  with  a  supple- 
mental affidavit,  presented  other  arguments  in  support  of  their 
motiono  One  of  these  was  that  the  plaintiff  altered  and 
changed  the  terms  of  the  contract  without  the  assent  of  the 
defendants.  This  defense  is  twofold.  First,  the  defendants 
maintain  that  the  plaintiff  added  amounts  to  the  terms  of  sale. 
Secondly,  they  contend  that  the  plaintiff  inserted  the  words 
"Serial  #*fl796,"  which  the  parties  agree  has  reference  to  the 
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freezer.  The  defendants  concede  that  at  the  time  the  contract 

was  entered  into  there  was  no  prohibition  against  filling 
in  blank  spaces. 

The  defendants  were  to  pay  four  installments  of 
$79.50  each  and  twenty  installments  of  $37.50  each.  This 
totaled  $1,068.00.  The  plaintiff,  on  its  own  copy,  also 
showed  the  total  amount  due  was  $1,068.00  but  divided  this 
amount  into  a  cash  delivered  price  of  $882.00  and  a  finance 
charge  of  $186.00.  We  are  unable  to  determine  that  the  figures 
added  by  the  plaintiff  changed  the  amount  which  the  defendants 
contracted  to  pay. 

However,  the  insertion  of  the  serial  number 
presents  a  different  problem.  The  parties  contracted  for 
a  sixteen  cubic  foot  freezer.  The  plaintiff  claims  there 
was  no  mention  of  a  serial  number  at  the  time  of  contracting 
because  the  plaintiff  did  not  know  the  exact  freezer  the 
defendants  were  to  receive  and  that  when  the  freezer  was 
delivered  the  correct  number  was  entered.  The  defendants 
deny  that  they  received  a  sixteen  cubic  foot  freezer,  and  even 
though  they  may  have  received  freezer  #*fl796  there  would  still 
be  a  failure  of  consideration  if,  in  fact,  this  freezer  was 
not  one  of  sixteen  cubic  feet.  The  serial  number  may 
represent  a  freezer  of  a  different  size.  If  this  is  so,  the 
insertion  of  this  serial  number  was  a  modification  of  the 
terms  of  the  contract  and  is  another  issue  which  should  be 
determined  upon  a  trial. 

Other  arguments  advanced  were  that  the  plaintiff, 
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at  the  time  judgment  was  entered,  was  not  the  holder  of  the  agree- 
ment but  had  assigned  it  to  the  Devon  Northtown  State  Bank  and 
that  the  agreement  was  represented  to  the  defendants  as  a  contract 
for  the  lease  of  a  freezer  and  for  the  sale  of  food.  We  see  no 
merit  in  these  allegations |  we  agree  with  the  trial  court's 

decision  in  reference  to  theau 

A  further  point,  raised  for  the  first  time  on  appeal, 
is  that  the  plaintiff  was  not  the  proper  party  to  confess  judg- 
ment because  the  contract  was  made  between  Thrifti-Pak  Food 
Plan  and  the  defendants.  The  agreement,  on  its  face,  states 
that  the  seller  is  Thrifti-Pak  Food  Plan,  a  division  of  Thrifti-Pak 
Home  Appliances,  Inc.  Thus,  the  plaintiff  was  a  party  to  the  con- 
tract and  could  confess  judgment. 

The  order  appealed  from  is  reversed,  and  the  cause 

is  remanded  with  directions  to  open  the  judgment. 

Order  reversed  and  cause 
remanded  with  directions. 

Schwartz  and  McCormick,  JJ.,  concur. 
Abstract  only. 
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IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT,  SECOND  DIVISION 

MAY  TERM,  A.D.  1959 


HAROLD  W.  JOHNSON, 

Plaintiff-Appellant , 

vs. 

LLOYD  C.  RINGLE,  Individually  and 
as  Trustee,  METALINES,  INC.,  an 
Illinois  corporation,  BEATRICE  E. 
JOHNSON  LITTELL,  HILMER  L.  JOHNSON, 
ATWOOD  VACUUM  MACHINE  COMPANY,  a 
corporation,  FRANK  LITTELL  and 
SPEED  METALS,  INC.,  a  corporation, 


De f endan ts - Appe 1 lees 


Clari  AppallsU  Coiirt  Sjcond  J)J«trk* 

22  1X537 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County. 


WRIGHT  —  P.  J. 

This  action  was  brought  by  plaintiff  Harold  W.  Johnson  in 
a  three  count  amended  complaint.   In  Count  I  plaintiff  sued 
all  defendants  for  the  benefit  of  shareholders  of  Speed  Metals, 
Inc.,  and  prayed  that  Lloyd  C.  Ringle  be  restrained  from 
operating  Speed  Metals,  Inc.;  that  a  receiver  be  appointed  and 
an  accounting  had,  and  the  assets  of  Speed  Metals,  Inc.,  be 
turned  over  to  a  receiver  and  that  Metalines,  Inc.,  be  ordered 
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to  turn  over  its  assets  to  a  receiver.  In  Count  II  plaintiff 
sued  Lloyd  C.  Ringle,  individually  and  as  Trustee,  and  prayed 
for  a  $100,000  judgment  against  him.   In  Count  III  plaintiff 
sued  individually  all  defendants  and  asked  for  a  $100,000 
judgment. 

The  ease  was  heard  by  the  trial  judge  without  a  jury  and 
the  trial  court  found  the  issues  on  all  three  counts  in  favor 
of  the  defendants,  dismissed  Count  I  for  want  of  equity  and 
entered  judgment  in  defendants''  favor  on  Counts  II  and  III. 
From  this  action  of  the  trial  court  plaintiff  has  taken  this 
appeal . 

A  determination  of  this  cause  requires  a  detailed  analysis 
of  the  evidence  adduced  on  the  hearing  in  the  trial  court. 
The  Atwood  Vacuum  Machine  Company  maintained  a  sheet  metal 
department  and  prior  to  September  1,  1953,  employed  the 
plaintiff  as  foreman.  Atwood  decided  in  1953  to  discontinue 
that  department  and  the  plaintiff  said  he  would  like  to  go  into 
business  for  himself  and,  thereafter,  plaintiff  leased  space 
from  Atwoods.  Plaintiff,  whose  nickname  is  "Speed",  started 
in  business  in  September  of  1953  and  adopted  the  trade  name  of 
Speed  Metals.   In  February  of  1954,  he  incorporated  as  Speed 
Metals,  Inc.  with  himself  as  president.  Plaintiff  owned  320 
shares  in  Speed  Metals,  Inc.  and  his  wife,  Beatrice  W. 
Johnson,  owned  320  shares  and  650  shares  were  owned  by  four 
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other  individuals.  In  May  or  June  of  1954,  plaintiff  went  to 
see  Seth  G.  Atwood  and  then  to  Lloyd  C.  Ringle,  both  of  whom 
were  officers  of  Atwoods,  and  stated  that  he  was  in  financial 
difficulties.  A  balance  sheet  of  Speed  Metals,  Inc.  was  then 
prepared  which  disclosed  that  since  its  incorporation  it  had 
lost  $15,644.35,  was  overdrawn  at  the  bank  in  the  sum  of 
$273.90,  owed  current  accounts  of  $29,926.46  and  was 
delinquent  in  conditional  sales  contracts  in  the  amount  of 
$28,655.97.  A  written  agreement,  hereinafter  called  the  first 
trust  agreement,  was  executed  between  Speed  Metals,  Inc.,  all 
of  its  shareholders,  its  major  creditors,  and  Lloyd  Ringle 
and  Carl  Samuelsorj;  as  trustees.  One  creditor,  Smil  Anderson, 
did  not  enter  into  the  agreement.  This  agreement  provided 
that  said  two  trustees  were  appointed  to  operate,  manage  and 
control  the  business  until  the  debts  of  Speed  Metals,  Inc., 
were  paid.  Speed  Metals,  Inc.  operated  for  one  year  under 
this  first  agreement  and  the  unsecured  creditors  were  paid  off. 
Thereafter,  there  were  difficulties  between  the  plaintiff  and 
Sarauelson  and  it  was  decided  that  a  second  trust  agreement 
would  be  entered  into  without  Sarauelson  as  a  trustee. 

The  second  trust  agreement  t*as  executed  by  all  of  the 
shareholders  of  Speed  Metals  except  F.  S.  Welsh,  who  was  the 
attorney  that  drafted  the  agreement  and  also  owned  50  shares 
in  the  company.  All  of  the  creditors  of  the  corporation 
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signed  it  and  were  designated  as  parties  of  the  fourth  part, 
hereinafter  called  creditors,  except  Emil  Anderson,  who 
again  was  left  out  at  the  request  of  the  plaintiff.  The 
agreement  provided  that  the  trustee,  Lloyd  C.  Ringle,  was  to 
have  complete  charge  of  Speed  Metals  as  though  he  owned  it  and 
he  was  to  "conduct  and  operate  the  business,  in  his  judgment, 
for  the  best  interest  of  the  creditors."  The  second  agreement 
further  stated  that  it  was  for  the  best  interests  of  Speed 
Metals  and  the  creditors  to  operate  the  business  under  the 
supervision  of  a  trustee.  The  trustee,  from  the  proceeds  of 
the  business,  agreed  to  pay  current  operating  expense,  all 
current  government  claims  and  a  fixed  amount  to  creditors. 

The  business  continued  under  Mr.  Ringle 's  direction  and 
the  creditors  were  being  paid.  Mr.  Ringle  requested  the 
plaintiff,  who  continued  during  all  this  time  in  the  employ  of 
the  company,  to  devote  more  time  solicitating  business  and  let 
another  employee,  Mr.  Littell,  the  foreman,  run  the  shop.  The 
plaintiff  did  not  heed  the  request  but  spent  most  of  his  time 
on  details  of  shop  operation.  In  January,  1956,  the  plaintiff 
fired  the  foreman,  Frank  Littell.  Mr.  Ringle  told  the 
plaintiff  that  he  had  exceeded  his  authority  and  that  Mr. 
Littell  was  essential  to  the  business,  and  that  Littell  was  not 
fired.  When  the  plaintiff  refused  to  accede,  Mr.  Ringle 
terminated  the  plaintiff's  employment  and  finally  found  it 
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necessary  to  obtain  an  injunction  against  further  interference 
by  the  plaintiff.  Thereafter,  payments  to  creditors  continued 
until  June,  1956,  when  they  were  stopped  oecause  of  lack  of 
funds. 

At  the  time  of  the  first  trusteeship  Mr.  Ringle  told 
plaintiff  that  iimil   Anderson,  being  one  of  the  creditors, 
would  have  to  sign  the  agreement.  The  plaintiff  stated  he 
would  like  to  have  Mr.  Anderson  left  out  of  the  agreement,  that 
he  was  an  elderly  Swedish  gentleman  who  lived  with  his 
(plaintiff's)  folks,  and  that  he  didn't  speak  English  well  and 
wouldn't  understand.  Plaintiff  said  he  would  be  personally 
responsible  for  the  fact  that  Emil  Anderson  */ould  not  cause 
the  trustees  or  company  any  trouble  if  Anderson  were  not  re- 
quested to  sign  the  agreement.  Before  the  second  trusteeship, 
Mr.  Ringle  told  the  plaintiff  that  Emii  Anderson  had  not 
signed  the  first  agreement,  and  that  they  wanted  him  to  sign 
the  second.  The  plaintiff  asked  that  he  be  left  off  for  the 
sane  reason  as  before.  However,  Anderson  thereafter  sued  the 
company  on  his  note.  No  demand,  notice  or  request  for  payment 
was  given  to  Mr.  Ringle  before  suit  was  filed  by  Emil 
Anderson  against  Speed  Metals,  Inc.  When  Mr.  Ringle  received 
notice  of  the  suit  filed  by  Emil  Anderson,  he  called  Emil 
Anderson's  attorney,  James  Berry,  and  told  him  that  Speed 
Metals  didn't  have  the  money  to  pay  Anderson,  that  the 
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government  was  pressing  for  payment  of  delinquent  withholding 
and  social  security  taxes,  and  that  they  could  only  meet  the 
payroll  and  keep  up  bills.  Mr.  Ringle  offered  to  pay  the 
interest  on  Anderson's  note  and  told  Mr.  Berry  that  the 
plaintiff  had  assured  him  he  would  see  to  it  that  it  would  not 
be  embarrassing  to  the  Trusteeship  if  Erall  Anderson  was  left 
off  the  agreement.  Mr.  Berry  said  that  the  plaintiff  now  felt 
differently  about  it. 

In  August  of  1956,  the  Federal  Government  insisted  that 
the  company  pay  approximately  $3,500.00  for  delinquent  with- 
holding tax  payments  or  the  government  would  file  a  lien 
which  would  have  put  the  company  out  of  business.  Atwoods 
loaned  some  money  to  the  company,  took  a  chattel  mortgage  on 
everything,  and  received  assignments  of  conditional  sales  con- 
tracts in  order  to  secure  the  loan.  The  government  claim  was 
for  withholding  and  social  security  taxes  withheld  from 
employees  before  Ringle  became  a  trustee. 

Emil  Anderson  went  to  the  plaintiff  in  May  1956,  and  the 
plaintiff  went  to  see  his  own  attorney,  James  Berry,  to  see 
what  he  could  do  about  collecting  the  note  for  Anderson.  The 
plaintiff  then  made  arrangements  for  Attorney  James  Berry  to 
see  Emil  Anderson.  There  was  a  meeting  of  James  Berry,  the 
plaintiff  and  Emil  Anderson,  at  which  time  some  of  the 
arrangements  for  Emil  Anderson  bringing  the  suit  against  Speed 
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Metals,  Inc.,  were  made.  After  judgment  was  obtained  by  Emil 
Anderson  through  the  offices  of  his  attorney,  James  Berry, 
an  execution  was  placed  in  the  hands  of  the  Sheriff.  The 
plaintiff  went  with  Chief  Deputy  Sheriff  King  and  Deputy 
Sheriff  Pratt  to  Speed  Metals'  place  of  business  to  make  a 
levy  on  the  assets.  Later  on  the  same  day  the  plaintiff,  Emil 
Anderson  and  James  Berry  went  with  the  same  deputy  sheriffs 
to  Speed  Metals,  Inc.,  to  finish  the  levy.  Pursuant  to  the 
execution  and  levy,  a  sale  of  the  assets  of  Speed  Metals, 
Inc.,  was  held  on  January  7,  1957,  at  the  court  house.  The 
plaintiff  knew  the  date,  the  time  and  the  place  where  the  sale 
was  to  be  held,  but  neither  he  nor  Mr.  Berry  attended  the  sale. 
At  that  time  everything  of  Speed  Metals ,  Inc . ,  that  was  levied 
upon  and  sold  by  the  Sheriff  was  subject  to  conditional  sale 
agreements  and  first  and  second  chattel  mortgages,  all  of  which 
were  delinquent.  These  totaled  $35,666.54.  The  appraised 
value  of  the  items  sold  at  the  Sheriff's  sale  without  con- 
sidering the  liens  was  $11,375.00,  which  appraised  value  was 
not  disputed. 

At  the  Sheriff's  sale  Attorney  L.  W.  Menzimer  bid  the 
amount  of  the  judgment  plus  the  costs  for  the  items  sold, 
being  the  sum  of  $2233.76.  He  used  a  nominee  for  the  purchase, 
one  Hilmer  Johnson.  Hilmer  Johnson  later  gave  a  bill  of  sale 
for  the  assets  to  Metalines,  Inc.,  a  corporation,  Metalines, 
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Inc.,  was  formed  a  few  days  after  the  Sheriff's  sale  and  the 
shareholders  are  Beatrice  W.  Littell,  former  wife  of  the 
plaintiff,  Frank  Littell,  Allen  Bailey,  Ivan  Seele,  and  Mr. 
Ringle.  Metalines  rented  the  space  that  Speed  Metals  had 
occupied  and  finished  up  Speed  Metals'  order  at  cost,  giving 
all  the  profit  to  Speed  Metals,  Inc. 

There  were  some  items  of  Speed  Metals  *  that  were  not  sold 
by  the  Sheriff.  There  was  an  inventory  of  ornamental  hard- 
ware in  the  second  story  of  Atwood's  building,  which  Mr.  Ringle 
liquidated  after  the  Sheriff's  sale  and  credited  the  income  to 
Speed  Metals.  Metalines  assumed  the  obligations  on  the 
conditional  sales  contracts  and  chattel  mortgages.  When  it  look- 
ed as  if  the  property  might  go  to  a  Sheriff's  sale,  Mr.  Ringle 
checked  with  Joseph  3ehr  &  Sons  and  Carl  Saga,  both  creditors, 
and  was  told  they  would  go  along  with  a  purchaser  at  the  sale 
if  Ringle  was  interested  in  it  and  agreed  to  carry  the  indebt- 
edness with  any  purchaser  with  whom  Mr.  Ringle  was  connected. 

The  plaintiff  contends  that  the  trial  court  erred  in 
refusing  to  hold  that  Lloyd  C.  Ringle  owed  a  fiduciary  duty  to 
Speed  Matals,  Inc.;  that  the  actions  of  Ringle  created  a 
constructive  trust  for  the  benefit  of  Speed  Metals,  Inc.  in 
property  belonging  to  it;  that  the  purchase  at  the  Sheriff's 
sale  of  the  assets  of  Speed  Metals,  Inc.  by  a  nominee  of 
Ringle  and  the  transfer  of  said  assets  to  Metalines,  Inc.  was 
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illegal  and  void,  and  that  Ringle,  the  Lit tells  and  Atwood 
Vacuum  Machine  Company  conspired  to  deprive  Speed  Metals, 
Inc.  of  its  assets  and  property. 

It  is  the  position  of  the  defendants '  that  the  creditors 
were  the  primary  beneficiaries  under  the  first  and  second 
written  agreements  and  that  none  of  the  defendants  violated 
any  obligation  to  the  creditors;  that  plaintiff  is  estopped 
from  asserting  any  claim  against  the  defendants  arising  from 
the  Sheriff's  sale  because  the  plaintiff  created  the  condition 
leading  to  the  judgment  and  encouraged  and  arranged  the 
negotiations  leading  to  the  judgment  and  subsequent  sale,  and 
that  there  was  no  fraud  in  the  conduct  of  Single  in  the  pur- 
chase of  the  assets  at  the  sale  which  defendants  contend  were 
sold  at  a  fair  price  and  everyone,  including  the  plaintiff, 
had  an  opportunity  to  bid. 

While  the  agreement  referred  to  as  the  second  trust  agree- 
ment was  not  a  trust  agreement  for  the  benefit  of  creditors, 
its  objects  were  the  same.  A  trust  for  the  benefit  of 
creditors  as  a  class  is  recognized  in  equity  under  the  theory 
that  a  failing  or  insolvent  debtor  may  assign  all  or  a  portion 
of  his  property  to  a  third  party  as  trustee  for  the  purpose 
of  paying  the  creditors.  Trusts  of  this  nature  are  commonly 
known  as  assignments  for  the  benefit  of  creditors  and  have  an 
early  history  in  the  law  of  this  state.  Black  V.  Palmer,  15 
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111.  App.  2d  207,  145  N.  E.  2d  797.  A  review  of  the  evidence 
in  the  record  before  ua  and  a  reading  of  the  second  trust 
agreement  reveals  that  it  was  the  clear  intent  of  Speed  Metals, 
Inc.  to  enter  into  the  agreement  for  the  benefit  of  Its 
creditors.  It  i3  also  apparent  that  Speed  Metals  was  in 
failing  circumstances  and  that  the  trustee  did  his  utmost  to 
see  that  the  creditors  were  paid. 

The  second  trust  agreement  provided  that  the  trustee, 
Ringle,  accepted  the  appointment  without  compensation,  that  he 
would  not  be  responsible  for  or  held  personally  liable  for  any 
of  the  debts  or  obligations  of  Speed  Metals,  not  liable  for  his 
conduct  of  the  affairs  of  Speed  Metals,  nor  liable  in  any 
manner  whatsoever  except  for  wilful  misconduct  or  fraud.  It 
has  been  repeatedly  held  that  a  trustee  who  accepts  an 
appointment  without  compensation  with  the  provision  that  he 
shall  not  be  responsible  for,  or  held  personally  liable  for, 
any  of  the  debts  or  obligations  of  the  debtor,  nor  liable  for 
his  conduct  in  che  affairs  of  the  debtor,  nor  liable  in  any 
manner  whatsoever  except  for  wilful  misconduct  or  fraud  would 
only  be  held  liable  for  fraudulent  conduct  resulting  in  a  loss 
to  the  trust  estate.  Williams  v.  Northern  Trust  Co.,  316  111. 
App.  148,  44  N.  E.  2d  333;  Schumann-Heink  v.  Folsom,  328  111. 
321,  159  N.  E.  250;  Bums  v.  Hines,  298  111.  App.  563,  19  N.E. 
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2d  382.  It  is  apparent  from  the  record  that  Ringle  at  all 

~s  did  his  best  to  conduct  the  business  of  Speed  Metals  for 

tbc  best  interest  of  the  creditors.  The  trial  court  found  no 

evidence  of  wilful  misconduct  or  fraud  upon  the  part  of  the 

jtee  in  the  affairs  of  the  company  or  in  the  Sheriff's  sale 

with  which  findings  we  agree. 

It  appears  from  the  record  that  the  plaintiff  would  not 

have  complained  had  a  third  party  been  a  high  bidder  at  the 

Sheriff's  sale,  but  it  was  only  when  he  found  the  defendants  had 

incorporated  an  organisation  assuming  the  secured  debts  and 

carrj    M  the  business  that  plaintiff  objected.  There  was 

no  duty  on  the  part  of  the  plaintiff  to  attend  the  sale  but  it 

is  highly  significant  that  he  did  not.  The  only  inference  from 

the  conduct  of  the  plaintiff  can  be  that  his  main  objective  was 

to  close  Speed  Metals.  It  is  further  significant  that  the 

trial  court  in  its  findings  and  reasons  for  decision  made  the 

following  statement: 

rom  an  examination  of  all  the  ev 
dence  in  this  case,  I  am  of  the  opinion 
that  there  was  no  fraud  in  the  conduct  of 
Mr.  Ringle  in  the  purchase  of  this  prop- 
erty, that  the  property  as  purchased  with 
the  encumbrances  on  it  was  a  fair  price. 
It  was  a  Sheriff's  sale,  vhere  everybody 
had -an  opportunity  to  bid  on  it,  if  they 
j.red  to. 

"I  feel  in  this  instance,  Mr.  Speed 
Johnson,  the  plaintiff  herein,  by  his 
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conduct  in  encouraging  Mr.  Anderson  to 
obtain  judgment  against  the  Speed 
Metals  Company ,  whether  it  was  due  to 
the  fact  he  was  disappointed  or  dis- 
gruntled, nevertheless  he  puts  himself 
in  the  position  we  find  him." 

In  this  case  the  trial  court  saw,  observed  and  heard  the 
plaintiff,  defendants  and  witnesses  testify  and  as  has  been 
stated  in  numerous  decisions  the  trial  judge  of  course,  is  in 
a  much  better  position  to  determine  the  facts  and  credibility 
of  the  witnesses  than  is  a  court  of  review,  Warner  v, 
Gosnell,  3  111.  2d  24 ,  132  N.  E.  2d  526.  An  Appellate  court  is 
at  such  a  disadvantage  in  reviewing  a  case  cm  the  facts  from 
the  printed  record,  as  compared  with  the  trial  judge  who  lived 
with  the  trial  and  heard  and  observed  the  witnesses  in  the 
flesh,  that  it  is  reluctant  to  interfere  with  the  factual 
findings  of  the  trial  judge  and  will  not  do  so  unless  it  is 
manifestly  erroneous.  Two  conflicting  stories  may  look  equally 
plausible  in  the  record,  but  one  or  the  other  may  not  sound 
true  when  actually  heard.  Not  merely  what  a  witness  says  but 
how  he  says  it  is  important.  His  manner  in  testifying,  the 
look  in  his  eye,  the  expression  on  his  face,  his  hesitancy  or 
forthrlghtness-- these  are  things  which  a  trial  judge  or  jury 
can  observe  and  weigh  in  determining  whether  to  accept,  reject 
or  discount  a  witness's  testimony. 

Plaintiff  contends  that  this  action  was  not  only  brought 
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for  himself  but  for  other  stockholders.  A  stockholder  who 
brings  a  class  action  on  behalf  of  himself  and  others  must 

m   that  he  is,  himself,  m  d  to  relief.  Eabcock  v. 

Farwell,  245  111.  14,  91  N.  E.  683;  Central  Standard  Ins.  Co. 
v.  Davis,  10  111.  2d  566,  141  N.  I,  2d  45.  The  act  of  the 
plaintiff  in  inducing  the  trustee  to  omit  the  creditor 
Anderson  from  both  trust  agreements  now  estopps  the  plaintiff 
from  complaining  when  this  same  creditor  obtains  a  judgment 
and  enforces  the  same.  Cafiler  v.  Byers,  129  111.  657,  22  N.E. 
507;    .     jv   v,  Franke,  18  111.  App.  2d  202,  151  N.E.  2d  550. 

In  a  chancery  proceeding  as  well  as  a  case  at  law,  the 
burden  tfl  or,  the  plaintiff  to  prove  his  case  by  a  preponderance 
of  the  evidence,  Carpenter  v.  Young*  2S(?  HI.  APP*  :: ■'•  To 
prove  a  resulting  or  constructive  trust,  plaintiff  is  even 
under  a  greater  burden  of  proof.  A  party  se      to  establish 
resulting  trust  has  burden  of  proof,  and  must  prove  it  by 
clear,  strong  and  unequivocal  evidence.  Hummel  v.  Villmow, 
347  111.  58,  179  N.  E.  438;  Tritchler  v.  Anderson,  334  111. 
211,  105  R.   .  41.  Ha  are  compelled  to  agree  with  the 
findings  of  the  trial  court  that  the  pla       ailed  to  prove 
his  case  by  a  gre^  of  ti     dence  and  has  failed 

to  comply  with  any  degree  of  proof  required  to  raise  a  con- 
structive or  resulting  trust.  The  trial  court,  therefore,  was 
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correct  in  dismissing  Count  I  of  the  complaint  for  want  of 
equity  and  in  finding  the  issues  for  the  defendants  on  Counts 
II  and  III. 

jr  the  reasons  herein  stated ,  the  decree  and  judgment 
of  the  Circuit  Court  of  Winnebago  County  are  hereby  affirmed. 

DECREE  AND  JUDGMENT  AFFIRMED. 


CROW.,  J.,  AND  SOLPISBURG,  J.,  CONCUR 
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IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT,   FIRST  DIVISION 


AUG  % 


FEBRUARY  TERM,    A.    D.    1959  aiUt   V,  W  U  N  D  E  R 

PA*A«*  Court  SKond  DM 


THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS 

Plaintiff- Appellee  , 

VS. 

WILLIAM  HARRY  DEE, 

Defendant- Appellant . 


Appeal  from  the 
County   Court   of 
DeKalb  CfifcH    ; 

22  I.A^538 


a--^  t -?; ■^■aaari3=*,-£aa^ijaauiiuJwat.',B>,»tti.ra-iivr r,.'Twr;nraiattssrc8: 


MeNEAl,   J.    - 

By  this  appeal  the  §tf endant ,  William  Harry  Dee,  seeks  to 
reverse  a  judgment  of  the  County  Court  of  DeKalb  Comity  finding  him 
guilty  of  the  offense  of  disorderly  conduct, --lewd  and  lascivious 

act. 

In  an  information  filed  fey  the  State's  Attorney.,  it  was 
charged  in  the  language  of  the  statute  (Sec.  55a.  Div.  I  of  the 
Criminal  Code,  Par.  !$$*»   Ch,    38,  111  Rev,  Stat.  1957)  that  the 
defendant  committed  the  olrenee  on  July  30,  1953,  in  DeKalb  County, 
Illinois.  The  information  was  filed  on  September  9*  1958,  and  on  the 
same  day  defendant  and  his  attorney  appeared  before  the  court. 
Defendant  was  arraigned  and  siven  a  copy  of  the  information  and  a 
list  of  the  witnesses.  He  entered  a  plea  of  not  guilty  and  waived 

trial  by  jury. 

The  trial  befox*e  the  court  without  a  jury  was  commenced  on 
September  10.  The  People  called  three  witnesses 2  the  prosecuting 
witness  and  two  state  police  officers,  Donald  Fraher  and  Robert  A. 
Bales.  Ten  witnesses  were  called  by  the  defense,  primarily  to  establish 
an  alibi.  The  People  then  called  four  witnesses  in  rebuttal.  The 
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trial  was  concluded  on  September  11,  and  the  court  than  adjudged 
defendant  guilty  as  charged,   and  sentenced  him  to  confinement   in  the 
county  jail  for  i  term  of  sixty  day*.      defendant  petitioned  the  court 

for  probation  on  **er  '6,   sn      ,  I  petition  waj  denied 

and  AM*  filed   t»  hG 

proper  aetnod  for  review  of  a   conviction  1*  by  a  writ   of  MflWT,  N  an 

w.ai  li  ttkm  and  joinder  is  efl  »«»t     ->, action,  thia 

«ay  consider  the  case  M  U  the  proper  aethod  for  mil  I  pursued. 

Defendant  contends  that   the  %fUX   court  erroneously   admitted 
in  evidence  certain  confessions  of  the  «e      i  I  incompetent  testimony 

Purporting  to  I  t*  him  iUffl  offender,    ^  tlftt  t*   evMence 

fails  to  prove  Hi*  defendant  RSiX*?  beyond  e  doubt. 

The  »f»**e«el»fl   ••  i  .  was  a  married  the   mother 

of  a  daughter  *f,ed  seventeen  M  twelve.     About  3  =  30  *.*.  on  July 

30,   1950,    ehe  left  hei       ■    -Dyaent  Rear  ■  •  "  •  ^enc^i  to  drive 

her  car  to  Her  MM  »*  Kingston.  »   fcesti  »  «M  living 

..        blacktop  road  about  tin  iUm  nort>-  of  served  a 

fere  parked  and  backed  at  an  angle  in  the 

road,      ihe   ,ide   of  efca   car  !  »*•*  rf.1  5»1*   <>  !    stripe.      Lfi 

she  came  &«*er  a  **  raft  out  in  front  of  el        rteee  -  red 

himself'  rirLt   :  .  ■    Of  her  so   sh.   fa       to  ewerve  to  get  .round 

hi*.     (Hi  shirt  and  trawere  were  ej  i  ,we*r' 

-rything  belew  his  belt   was  closed.  * 

MIM  ,n  home  end  repartee  the  incident  fce  -riff  and  chief  of 

police,        ^d,:d  na  ;„t  ;,n:     ,  that  ehe  had 

Identified  the   ief  July  l 

e  line-up  of  six  p«ree*a  at  the  county  J  t  26.     0. 

cr      -  tion   tt  •  •**   at 

the   UftHi  -d  «W^  ''ntG  *•**»»*  thr  *' 

Offieer  '    f'  **  he  "*"  retrolllng 

in  the  ttf  *rea  Utt««**i  had  In 
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Defendant  was  arrested  and  displayed  In  the  line-up.   Subsequently  he 
signed  a  statement  in  which  he  admitted  the  incident  on  July  30.  He 
also  signed  another  statement  admitting  similar  acts  on  other  occasions. 
A  copy  of  the  first  statement  was  served  on  the  defendant  the  day  before 
trial.  While  Officer  Praher  was  on  the  stand,  he  was  asked  to  read  the 
statement.  He  read  a  portion  of  the  statement  and  the  following  colloquy 

ensued: 

"Mr.  Risamsn:   I  am  going  to  object,  your  Honor,  to  the  rest 
of  the  statement.   It  has  only  been  identified,   X  wish  to  cross-examine 
him  before  anything  like  that  gets  into  the  record.  Maybe  at  some 
further  time  at  this  hearing  it  mignt  be  admissible.   At  this  time  it 

is  not  admissible. 

"The  Court:   The  State's  Attorney  has  the  right  to  offer  it 

as  an  exhibit. 

Mr.  Swanaon:   Your  Honor,  I  have  not  offered  it  yet.   I 
intend  to  mark  it  for  Identification.  He  can  certainly  cross-examine 
on  it  after  the  direct  examination. 

'"•Mr.  Bissman:   That  has  not  been  done  at  this  time. 

•The  Court:  You  may  proceed  to  introduce  it  as  evidence, 

if  you  wish. 

!iMr.  Swanson:  Now  would  you  continue  reading  the  statement 
which  has  now  been  marked  People's  Exhibit  1  for  identification. 

"Mr.  Rissman:   I  object  to  it  again,  reading  of  it  at  this 

time  into  the  record. 

■The  Court:  Objection  sustained   If  *  *  *  it  is  not  proper 
as  an  exhibit,  it  should  not  be  read  into  the  record.   If  it  is  proper, 
it  c.p.n   be  read  after  it  has  been  introduced. 

"Mr.  Swanson:   Your  Honor,  I  will  offer  this  as  People's 

Exhibit  1. 

'The  Court :  Very  well . 

';Mr  Bifsman:   Objection. 

"The  Court:  what  li  your  objection? 
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''Mr.  Rissman:   I  object  to  this.   The  man  who  signed  it 
hasn't  had  the  opportunity  to  he  on  the  stand  at  this  time. 

'The  Court:  What? 

"Mr.  Rissman:  He  hasn't  been  on  the  stand. 
Mr.  Swanson:  Your  Honor *  he  certainly  will  be  on  the  stand 
later. 

MThe  Court:  Objection  overruled.   It  may  be  admitted. 

"Mr.  Swanson:   Would  you  read  the  statement,  Officer? 
Mr.  Rissman  s   I  object  to  the  statement  being  read.   If 
it  is  in  evidence  it  speaks  for  itself. 

''The  Court;  He  can  read  it  into  the  record.  There  is  no 
jury  in  this  case." 

The  statement  was  then  react  by  Officer  Fraiier.   The  second 
confession  was  also  admitted  and  read  into  the  record.   Defendant's 
counsel  stared  that  his  objection  to  the  second  statement  was  the  same 
as  to  the  first,  i.#.  that  the  person  who  signed  it  has  not  had  an 
opportunity  to  be  cross- examined  on   it. 

Defendant  now  contends  that  the  trial  court  committed  error 
in  admitting  the  confessions  beeau.se  Section  729  of  Chapter  38  of 
the  Illinois  Revised  Statutes  was  not  complied  with  by  service  of 
copies  of  the  alleged  confessions  and  a  list  of  the  names  and  addresses 
of  all  persons  present  at  the  time  they  were  made.;  because  not  all  of 
the   person?  present  at  various  times  during  the  taking  of  the  alleged 
confessions  ■•rere  called  as  witnesses;  because  of  the  failure  of  the 
trial  court  to  conduct  a  preliminary  hear.1ng  to  determine  the  circum- 
stances under  which  the  confessions  were  made,  and  because  the 
confessions  Wire  •■ot  made  voluntarily. 

As  can  be  seen,  no  objection  as  to  any  of  these  points  was 
■Mi  Bt  the  trial,  and  the  only  objection  made  was  that  the  defendant 
hadn't  bee"  on  the  stand.   No  motion  for  a  new  trial  or  any  other 
motion  was  made  setting  forth  the  errors  now  alleged  by  the  defendant. 
The  trial  court  did  not  rule  on  the  objections  now  raised  by  the 
defendant.   Errors  committed  by  a  trial  court  must  be  preserved  by 
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timely  objections  or  motions ,  and  rulings  thereon  should  be  made  by 
the  trial  court.  If  no  objections  were  made  at  the  time  of  the  trial, 
such  objections  cannot  be  considered  for  the  first  time  on  appeal. 
People  v.  Holt,  39&  111.  606,  613,  76  N.E.  2d  474j  People  v.  Mulford, 
3L<3  111.  43,  5§j  52  N.E.  2d  149;  People  v.  Ficarrotta,  385  111.  108, 
111,  32  M.S.  2d  166. 

defendant  also  contends  that  the  trial  court  erred  in 
admitting  into  evidence  the  testimony  of  the  complaining  witness  and 
others  G oncei"ning  the  identification  of  the  defendant  at  the  time  he 
was  ax-, -c  seed,   .During  the  trial  she  testified  that  on  August  26  she 
Wo.s  taken  to  the  comity  jail  in  Sycamore  and  was  shown  six  people 
lined  up  in  a  rev*,  that  she  identified  the  defendant  as  being  the  man 
she  saw  en  July  £0  on  the  blacktop  road  as  she  was  driving  out  of 
Kirklaad,  and  tnat  at  tne  line-up  she  pointed  him  out  to  the  officer 
pre  sex.  ':■ .      Sne  also  identified  the  defendant  in  the  courtroom. 
ittfendant  rauae  no  objections  to  any  of  this  testimony.   Although  not 
mentioned  on  direct  examination,-  during  the  cross-examination  of  this 
witness,  it  was  brougnt  out  that  two  other  women  were  present  at  the 
couiil-y  jail  and  identified  tne  defendant  as  being  the  man  who  had 
exposed  himself  on  other  dates  and  In  the  same  vicinity.   Again  we 
hold  that  unless  a  proper  objection  is  made  at  the  trial,  errors 
committed,  ii  any,  cannot  for  the  first  time  be  raised  on  review. 

Defenaant  next  suggests  that  the  trial  cov.rt  ^rred  in  not 
giving  sufficient  weight  to  the  alibi  testimony  of  the  defense  and 
also  iii  binding  tne  defendant  guilty  beyond  ft  reasonable  doubt. 
Alibi  la  an  affirmative  defense,   Where  the  crime  lias  been  proven, 
together  with  evidence  tending  to  show  the  identity  of  the  defendant, 
the  burden  of  establishing  the  alibi  rests  on  him,  although  upon  the 
whole  case  his  guilt  must  be  proven  beyond  a  reasonable  doubt.   People 
v.  wheeler,  3  111.  2d  474,  483,  126  N.E.  2d  228;  People  v.  Resell*, 
410  111.  372,  0Y6,  102  N.E.  2d.  116;  People  v.  Kerbeck,  362  111.  251, 
23c,  139  N.E.  789.   Since  this  ease  was  tried  without  a  jury,  the  court 
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heard  the  testimony  ana  from  all  of  the  evidence  found  the  defendant 
guilty.   Although  the  evidence  was  conflicting,  it  is  ample  to 
sustain  the  conviction  beyond  a  reasonable  doubt,  tfil*l»  a  cause  is 
tried  without  a  jury,  the  trial  court  has  the  determination  of  the 
credibility  of  the  witnesses  and  of  the  weight  to  be  accorded  to 
their  testimony,  and  where  tne  evidence  is  merely  conflicting,  this 
court  will  not  substitute  its  judgment  for  that  of  the  trial  court. 
People  v.  Mere,  4  111,  M  ^ ,   335,  122  M.  2d  79*1  People  v,  Renallo, 
410  ill.  372,  376,  102  K.ft.  2d  lib;  People  *,  Bolger,  359  tU.  58,  63, 

194  1,1.  225, 

The  Judgment  of  the  county  court  of  DeKalb  County  is 

affirmed. 

Judgment  affirmed. 


SPIVEY,  P.  J.,  and  00VE,  J.,  concur. 
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CITY  OF  CHICAGO,  a  .Municipal 
Corporation, 


Appellant, 


V0 


WILLIAM  BROWAR  and  CHARLES  SWIBEL, 

Appellees, 


CITY  OF  CHICAGO,   a  Municipal 
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WILLIAM  BROWAR, 


Appellee, 
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CONSOLIDATED  CASES, 


APPEAL  FROM  MUNICIPAL 
COURT   OF  CHICAGO o 


MARKS  &  COMPANY, 

Appellee. 

mr0  justice  Mccormick  delivered  the  opinion  of  the  court. 

The  City  of  Chicago  filed  separate  ordinance  enforcement 
suits  in  the  Municipal  Court  of  Chicago,  No„  58  MC  1+06727  against 
Marks  &  Company,  No0  58  *C  1+06728  against  William  Browar,  and 
No.  58  MC  1+06730  against  William  Browar  and  Charles  Swibel, 
the  complaints  charging  that  they  did  own,  maintain,  operate  or 
control  certain  cubicle  hotels,  and  sought  fines  for  violations 
of  an  ordinance  alleged  to  require  the  installation  of  automatic 
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At  the  conclusion  of  the  hearing  the  court  found  them  not  guilty, 
entered  Judgment  accordingly  and  ordered  that  they  be  discharged. 
The  two  cases  against  William  Browar  are  controlled  by 
our  decision  in  City  of  Chicago  v0  National  Management^  Inc., 
General  Number  l+7685«,  opinion  filed  this  day,  in  which  we  hold 
that  cubicle  hotels  are  subject  to  the  ordinance  involved  herein,. 
In  the  cases  against  Charles  Swibel,  as  a  codefendant,  and  Marks  & 
Company,  the  said  defendants  raised  the  issue  of  ownership,  mainte= 
nance,  operation  and  control.  The  plaintiff,  City  of  Chicago, 
introduced  no  evidence  to  prove  that  necessary  element  of  its  case. 
Accordingly,  the  judgment  entered  in  cause  No.  58  MC  1+06727  in 
favor  of  Marks  &  Company  is  affirmed!  the  judgment  entered  in  cause 
No.  58  MC  1+06728  in  favor  of  William  Browar  is  reversed 5  and  the 
judgment  entered  in  cause  No0  58  MC  ko6730  in   favor  of  the  defend- 
ants therein  is  affirmed  as  to  Charles  Swibel  and  reversed  as  to 
William  Browar „  This  cause  is  remanded  as  to  William  Browar  for 
further  proceedings  consistent  with  this  opinion. 

Affirmed  in  part,  reversed  in 
part,  and  cause  remanded <, 

Dempsey,  P0  J0,  and  Schwartz,  Jo,  concur. 
Abstract  only. 
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IF  D  i  i  Si 


ROBERT  0.  BLOOD, 


Plaintiff -AppelLw 


L.  CROSS, 


Defendant-Appellant*  ) 


PAUL   V.  WONDER 

Clerk  Appellate  Court  Second  District 

Appeal  from  the 
Circuit  Court  of 
Winnebago  County, 
Illinois 

22  I.A.  540 


3QLFI3BUB6,   J.- 

This  cause  was  consolidated  for  purposes  of  trial  in  the  trial  court  with 
the  Cause  antitlsd  "Robert  L.  Groea,  Plaintiff  "Appellant  vs.  Robert  C.  Blood, 
Defendant^ppellee%  Ho.  112U  In  this  court  on  appeal,   the    opinion  In  which 
Is   this  day  filed  with  the  opinion  in  the  .instant  case. 

This  action  for  property  damage  arising  out  of  an  auto  collision  was 
HMwi  en  September  30,  1957,  in  Justice  Court,    The  Justice  of  the  Peace 
entered  judgment  for  plaintiff,  Mr.  Blood,  and  against  Mr.  Cross  in  the  sua  of 
$7*9.61  and  costs,  on  December  23,  1957,  the  same  day  Bobert  L.  Cross  filed  suit 
in  the  Circuit  Court  of  Winnebago  County  for  personal  injuries  and  property 
damage  sustained  in  the  same  collision.     Cross  thereafter  appealed  the  adverse 
Justice  Court  judgment  to  the  Circuit  Court  of  Winnebago  County  and  the  cases 
were  consolidated  for  trial  only.    The  eases  were  tried  before  a  jury  which  re- 
turned a  verdict  for  Blood  against  Cross  in  the  amount  of  $500  in  the  case  now 
before  us.     Following  the  denial  of  post-trial  motions,  an  appeal  was  taken  in 
this  case,  He.  11245  in  this  court,  as  well  as  in  the  companion  case  of  Cross 

v.  Blood,  Ko.  112AA  in  this  court. 

Defendant-Appellant  has  raised  several  questions  on  this  appeal,  but  most 
of  them  have  been  disposed  of  by  our  decision  in  the  case  of  Robert  L.   Cross 
v.    Robert  C.   Blood,    Gen.    No.    11244,    the  opinion   in   i which  case   is 
filed  simultaneously  with   the   opinion   in   the   instant  case,    to  which 
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reference  is  made. 

Defendant-Appellant  filed  a  aotion  to  dieaiss  the  action  in  the  Circuit 

Court,  based  upon  the  following  alleged  defects i     (Ve  quote  from  defendant 

appellant's  brief.) 

"1.    The  plaintiff  does  not  have  the  sole  remedial  interest  in 
the  cause  of  aotioa. 

"2.    The  Justice  of  the  Peace  was,  and  the  court  is,  without 
jurisdiction  of  the  subject  matter  of  the  aotioa. 

"3.     There  is  a  prior  action  pending  between  the  same  parties 
for  a  cause  arising  out  of  the  same  transaction." 

Defendant's  Points  No.  1  and  Ho.  2,  which  he  considers  together,  saea  to 
be  that  because  plaintiff  Blood  and  his  collision  insurance  carrier,   (under  the 
usual  subrogation  provisions  of  a  collision  policy) ,  were  the  actual  parties  in 
interest  in  this  case,  therefore,  plaintiff  did  not  have  any  right  to  sue  in  his 
own  aaae  for  property  damage  to  his  oar.     Counsel's  argument  is  difficult  to 
follow,  and  he  cites  no  persuasive  authority.     In  such  a  case  as  this,   it  is 
settled  in  this  State  that  suit  may  be  brought  in  the  aaae  of  the  insured  only, 
even  though  all  except  a  nominal  share  of  the  claim  is  made  on  behalf  of  the 
insurer  as  subrogee.    Although  the  Civil  Practice  Act  does  not  apply  to  appeals 
from  a  Justice  of  the  Peaoe,   (Seron  v.  Carlson.  280  HI.  App.  396      North 
■fflHllT)  Provision  Co.  v.  Kinnan.  288  HI.  App.  4I4) ,  even  Section  22  (3)  of  the 
Practice  Act  (HI.  Rev.  Stats.,  Ch.  110, §22  (3)   )  which  appears  to  require  that 
suit  be  brought  by  or  for  the  use  of  the  subrogated  insurer,  has  been  construed 
otherwise ,  at  least  where  the  insured  has  a  olaia  for  his  so-called  "deductible" . 
$—  Osgood  v.  Chicago  &  H.W.  Ry.  Co.  253  HI.  App.  465,  and  also  Bralos  v.  Ma  this  son. 
328  HI.  269,  272.     Accordingly,  defendant's  point  is  not  well  taken. 

Defendant's  Paragraph  No.  3  in  his  motion  to  dismiss  does  not  present  a 
basis  for  dismissal.  Counsel  cites  no  authority  which  suggests  that  a  cause 
should  be  dismissed  because  there  is  a  prior  action  pending  between  the 
parties  for  a  cause  arising  out  of  the  same  transaction.'' 
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We  kwu  of  no  authority  for  holding  that,  where,  as  here,  there  U  a  prior 
action  ponding  between  parties,  another  cause  of  action  between  the  same  partiee 
arising  out  of  the  aaae  transaction  and  later  aued  upon  nust  of  necessity  take 
the  fora  of  a  counterclaim  in  the  prior  action,  ae  claimed  by  defendant- 

appellant. 

We  now  cone  to  defendant-appellant's  laet  ground  for  reversal.  Plaintiff 
here  sought  recovery  for  damage  to  his  automobile,  and  a  receipted  repair  bill 
for  the  damage  sustained  for  1749.61  was  introduced  into  evidence.  The  danage 
to  plaintiff's  car  was  apparently  not  in  dispute.  So  instruction  was  tendered 
or  given  advising  the  .Jury  as  to  the  proper  measure  of  damages.  The  jury 
returned  a  verdict  of  #500 .00  for  the  plaintiff. 

Defendant  maiatains  that  the  damages  awarded  cannot  be  supported  by  any 
theory  or  any  evidence.     It  is  ironical  that  it  is  the  defendant  that  is,  in 
effect,  urging  that  the  verdict  here  was  inadequate  under  the  evidence.     Heither 
plaintiff  nor  defendant  offered  any  instruction  on  the  measure  of  damages,  and 
the  trial  court  was  under  no  duty  to  do  so  on  his  own  motion  (Swain  v.  ifehl, 
20C  111.  App.  496) .     If  there  was  any  error  in  the  amount  of  the  verdict, 
defendant  can  hardly  claim  he  was  prejudiced  when  the  jury  found  him  liable  to 
plaintiff  and  then  proceeded  to  render  a  verdict  against  him  for  a  lesser  sum 
than  what  defendant  claims  the  evidence  would  support,  (Jsnt  v.  Old  Ben  Coal 
Corporation    222  111.  App.  380,  3S6) ,  especially  when  he  permitted  the  jury  to 
go  uninetrueted  on  the  proper  neaaura  of  damages,   (Swain  v.  Hshl,  2C0  ELI.  App. 
496,  499) .    As  was  said  in  Gritton  v.  ^?  W?  Taction,   Inc.,     247  Ill.App.  395,  403> 
■ . . .it  is  not  the  province  nor  the  duty  of  an  appellate  tribunal  to  reverse  judg- 
ments on  sver^  error  that  may  intervene  in  the  trial  of  a  case,  but  should  do  eo 
only  when  a  party  to  a  suit  has  been  deprived  of  some  substantial  legal  right." 
Having  determined  that  no  reversible  error  was  oaaaitted,  the  judgment  of 
the  Clrouit  Court  of  Winnebago  County  is  hereby  affirmed. 

Wright,   P.    J.   Concurs 

0  C"^  „  Affirmed. 
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